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ABSTRACT 

The United States (US) has had a controversial relationship with the International Criminal 

Court (ICC) and international criminal justice (ICJ) more broadly. The period since 2017 

highlights the issues. This thesis examines legitimacy theories to assist in considering the 

impact of controversial decisions and interactions. The US denies that the ICC can establish 

jurisdiction over US nationals without US ratification of the Rome Statute. Despite this, the 

US has supported ICC investigations into nationals of other non-party states when the 

investigations aligned with US interests. Creating a perception of double standards in ICJ may 

be damaging to the legitimacy of the ICC and ICJ more broadly. The US has vehemently 

opposed ICC scrutiny over alleged US or Israeli crimes since 2017, imposing economic 

sanctions on ICC staff. The US then supported ICC involvement in Ukraine to investigate 

alleged Russian crimes, despite Russia being a non-party state. The US denied legal jurisdiction 

over US and Israeli nationals as non-party states and seemed to support ICC jurisdiction over 

non-party states when this was in line with US national interests. 

 

ICC actors should be cautious of being overly deferential towards the US; otherwise, the ICC’s 

legitimacy may be weakened as the US demands impunity but ignores its own legal arguments 

on an ad hoc basis. The ICC’s legitimacy is relevant to its effectiveness. An effective ICC could 

deter grave crimes and strengthen global accountability expectations. This thesis argues that 

the ICC’s legitimacy is particularly sensitive to its actors appearing to act selectively. A 

perceived double standard that predates 2017 but is undoubtedly observable since 2017 has 

damaged US credibility in ICJ. The US must change its approach to regain this credibility. A 

scalar legitimacy assessment suggests that the ICC’s sociological legitimacy has suffered due 

to US-ICC interactions since 2017.  
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CHAPTER 1: INTRODUCTION 

1.1: Background and context  
 

The United States (US) opposed creating an International Criminal Court (ICC) after the First 

World War.1 US officials favoured prosecutions by the state of nationality of the accused or 

‘the state of an opposing army’ (referring to the victorious powers in this context) or by ‘a 

tribunal combining national jurisdiction voluntarily creating a multinational military tribunal’.2 

In the aftermath of the Second World War, the Truman administration supported the creation 

of a multinational military tribunal to prosecute high-ranking Nazi war criminals.3 The US 

representatives advocated for genuine trials in response to Nazi war crimes.4 Despite issues 

raised concerning the Nuremberg Trials and the critique that the trials dispensed ‘victor’s 

justice’, the US had an influential role in strengthening the precedent that suspected war 

criminals should face trial.5 Elements in the British administration had favoured summarily 

executing some Nazi leaders and imprisoning others without trial; undoubtedly, between the 

choice of holding evidence-based trials and summary executions and imprisonment without 

trials, the US administration was correct.6 The US sought to show that grave crimes were 

unconscionable to the international community, favouring joint prosecutions by all the states 

involved in prosecuting to signify this message.7 However, significantly, the Allies of the 

Second World War exempted themselves from the jurisdiction of the International Military 

 
1 Mahmoud Cherif Bassiouni, ‘World War I: The War to End All Wars and the Birth of a Handicapped 

International Criminal Justice System’ (2002) 30 Denv J Int’l L & Pol’y 244, 254-273; Harry Rhea, ‘The United 

States and International Criminal Tribunals: An Historical Analysis’ (2009) 16 ILSA J Int’l L 19, 20; William 

Schabas, ‘International War Crimes Tribunals and the United States’ (2011) 35 Diplomatic History 769, 769; 

Harry Rhea, ‘International Criminal Courts Prior to the Second World War: An Historical Analysis of 

International and Multinational Criminal Courts Preceding Nuremberg’ (2019) 46 Syracuse J Int’l L & Com 323, 

332-333. 
2 Bassiouni (n 1) 265-282; Rhea, ‘The United States and International Criminal Tribunals’ (n 1) 20; Schabas, 

‘International War Crimes Tribunals and the United States’ (n 1) 769-770; Rhea, ‘International Criminal Courts 

Prior to the Second World War’ (n 1) 327-333. 
3 Rhea, ‘The United States and International Criminal Tribunals’ (n 1) 21-22; Leila Nadya Sadat, ‘The Nuremberg 

Paradox’ (2010) 58 Am J Comp L 151, 152-153; Schabas, ‘International War Crimes Tribunals and the United 

States’ (n 1) 771-773; Rhea, ‘International Criminal Courts Prior to the Second World War’ (n 1) 327. 
4 Robert H Jackson, Report of Robert H. Jackson, United States Representative to the International Conference 

on Military Trials (London, 15 December 1947) 104-105 and 115; Rhea, ‘The United States and International 

Criminal Tribunals’ (n 1) 22; Schabas, ‘International War Crimes Tribunals and the United States’ (n 1) 771-773. 
5 Ian Cobain, ‘Britain Favoured Execution Over Nuremberg Trials for Nazi leaders’ The Guardian (26 October 

2012) <www.theguardian.com/world/2012/oct/26/britain-execution-nuremberg-nazi-leaders> accessed 08 

October 2022. 
6 ibid. 
7 Michael P Scharf, ‘The Politics behind the U.S. Opposition to the International Criminal Court’ (1999) 

5 New Eng Int’l & Comp L Ann 1, 1; Rhea, ‘The United States and International Criminal Tribunals’ (n 1) 22; 

Schabas, ‘International War Crimes Tribunals and the United States’ (n 1) 771. 
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Tribunal at Nuremberg.8 The US also had a significant role in the formation of the International 

Military Tribunal for the Far East (IMTFE); however, US nationals were not subject to the 

jurisdiction of the IMTFE either.9 

 

After the trials that followed the Second World War, the political climate during the Cold War 

led to a long period of inaction in international criminal justice (ICJ).10 This thesis follows 

Rodman’s definition of ICJ; it ‘is a field of international law that calls for the trial and 

punishment of those individuals who bear the greatest responsibility for the most serious war 

crimes and human rights abuses’.11 US policy in the 1940s and 1950s made it clear that the US 

would oppose the jurisdiction of an ICC over US nationals without US consent.12 This position 

endured.13 

 

By the end of the Cold War, ICJ entered a period of significant developments.14 The US 

supported the International Criminal Tribunal for the former Yugoslavia and the International 

Criminal Tribunal for Rwanda during the 1990s.15 However, these tribunals’ temporal and 

territorial jurisdictions were under United Nations Security Council (UNSC) control.16 In July 

1998, the US was one of only seven states that voted against the adoption of the Rome Statute 

at the end of the Rome Conference on creating an ICC, with 120 voting in favour.17 The US 

 
8 Charter of the International Military Tribunal - Annex to the Agreement for the prosecution and punishment of 

the major war criminals of the European Axis, 8 August 1945 (London Agreement) art 3; Christian Tomuschat, 

‘The Legacy of Nuremberg’ (2006) 4 JICJ 830, 833; Rhea, ‘The United States and International Criminal 

Tribunals’ (n 1) 23. 
9 International Military Tribunal for the Far East (Treaties and Other International Acts Series 1589, 19  January 

1946) art 5; William A Schabas, ‘United States Hostility to the International Criminal Court: It’s All About the 

Security Council’ (2004) 15 EJIL 701, 702-705; Rhea, ‘The United States and International Criminal Tribunals’ 

(n 1) 23.  
10 Scharf (n 7) 1-2. 
11 Kenneth Rodman, ‘International Criminal Justice’ in Hugh LaFollette (ed), The International Encyclopedia of 

Ethics (Wiley 2019). 
12 Rhea, ‘The United States and International Criminal Tribunals’ (n 1) 24-30; Schabas, ‘International War Crimes 

Tribunals and the United States’ (n 1) 785. 
13 Scharf (n 7) 6-7; Dawn Rothe and Christopher Mullins, ‘The International Criminal Court and United States 

Opposition’ (2006) 45 Crime, Law and Social Change 201, 206-208; Rhea, ‘The United States and International 

Criminal Tribunals’ (n 1) 24-30; Schabas, ‘International War Crimes Tribunals and the United States’ (n 1) 785. 
14 Scharf (n 7) 1-2; Lynn Sellers Bickley, ‘U. S. Resistance to the International Criminal Court: Is the Sword 

Mightier than the Law’ (2000) 14 Emory Int’l L Rev 213, 238-240. 
15 Scharf (n 7) 3; Marc Lacey, ‘Bush Links Aid to Yugoslavia to the Extradition of Milosevic’ The New York 

Times (10 May 2001) <www.nytimes.com/2001/05/10/world/bush-links-aid-to-yugoslavia-to-the-extradition-of-

milosevic.html> accessed 28 July 2022; David Forsythe, ‘The United States and International Criminal Justice’ 

(2002) 24 Hum Rts Q 974, 981; Rhea, ‘The United States and International Criminal Tribunals’ (n 1) 30-35; 

Schabas, ‘International War Crimes Tribunals and the United States’ (n 1) 774-777. 
16 UNSC Res 827 (25 May 1993) UN Doc S/RES/827; UNSC Res 955 (8 November 1994) UN Doc S/RES/955; 

Scharf (n 7) 3. 
17 Neil King, ‘Nations Agree to Create Court to Try War Crimes, Despite U.S. Objections’ The Wall Street Journal 

(20 July 1998) <www.wsj.com/articles/SB900698923129500?mod=Searchresults_pos6&page=4> accessed 06 
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called for greater UNSC control over the ICC and was dissatisfied with the concessions 

included in the final draft of the treaty.18 

 

President Clinton oversaw the signing of the Rome Statute in 2000; however, Clinton raised 

concerns regarding ‘significant flaws’ within the Rome Statute and stated the intention to 

‘influence’ the ICC from ‘within’.19 Clinton stated that ICC jurisdiction over US nationals 

should only follow US ratification of the Rome Statute.20 Clinton decided not to ‘submit the 

treaty to the Senate for advice and consent’ and did not advise his successor to do so.21  

 

President Bush ‘unsigned’ the treaty on the 6th of May 2002, later in 2002, signing the 

controversial American Service-Members’ Protection Act (ASPA) into law.22 ASPA 

authorised the US to use ‘all means necessary … including force’ to secure the release of the 

US or its allies’ actors ‘being detained or imprisoned’ concerning an ICC investigation.23 

Critics quickly dubbed ASPA ‘the Hague Invasion Act’, and Dutch officials were left 

bewildered by the US legislating permission to use force to liberate suspects from a court based 

 
September 2022; Scharf (n 7) 6; David J Scheffer, ‘The United States and the International Criminal Court’ (1999) 

93 AJIL 12, 21; Rhea, ‘The United States and International Criminal Tribunals’ (n 1) 35-36; Schabas, 

‘International War Crimes Tribunals and the United States’ (n 1) 778. 
18 Scharf (n 7) 5; Scheffer (n 17) 13-14; Rhea, ‘The United States and International Criminal Tribunals’ (n 1) 36-

37; Schabas, ‘International War Crimes Tribunals and the United States’ (n 1) 778-779. 
19 22 USC § 7421 (2002); William Clinton, ‘Statement on the Rome Treaty on the International Criminal Court’ 

Authenticated US Government Information (GPO) (31 December 2000) <www.govinfo.gov/content/pkg/WCPD-

2001-01-08/pdf/WCPD-2001-01-08-Pg4.pdf> accessed 14 June 2022; BBC, ‘Clinton’s Statement on War Crimes 

Court’ (BBC News, 31 December 2000) <http://news.bbc.co.uk/1/hi/1095580.stm> accessed 06 September 2022; 

Schabas, ‘International War Crimes Tribunals and the United States’ (n 1) 779-780; Oona Hathaway, ‘The U.S. 

Finally Sees the Point of the International Criminal Court’ The Washington Post (13 April 2022) 

<www.washingtonpost.com/outlook/2022/04/13/war-crimes-russia-ukraine-icc/> accessed 14 June 2022. 
20 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 

UNTS 331 (Vienna Convention), arts 34-38; Clinton (n 19); Scharf (n 7) 6-8; Scheffer (n 17) 17-18; Hathaway 

(n 19). 
21 Clinton (n 19); Scheffer (n 17) 18-19; Schabas, ‘International War Crimes Tribunals and the United States’ (n 

1) 779-780; Human Rights Watch, ‘Q&A: The International Criminal Court and the United States’ (Human Rights 

Watch, 02 September 2020) <www.hrw.org/news/2020/09/02/qa-international-criminal-court-and-united-

states#2> accessed 07 September 2022. 
22 BBC, ‘US Renounces World Court Treaty’ (BBC News, 06 May 2002) 

<http://news.bbc.co.uk/1/hi/1970312.stm> accessed 09 September 2022; Human Rights Watch, ‘United States 

“Unsigning” Treaty on War Crimes Court’ (Human Rights Watch, 06 May 2002) 

<www.hrw.org/news/2002/05/06/united-states-unsigning-treaty-war-crimes-court> accessed 14 June 2022; 

Human Rights Watch, ‘U.S.: “Hague Invasion Act” Becomes Law’ (Human Rights Watch, 03 August 2002) 

<www.hrw.org/news/2002/08/03/us-hague-invasion-act-becomes-law> accessed 19 September 2022; Schabas, 

‘International War Crimes Tribunals and the United States’ (n 1) 780-781; Al Jazeera, ‘Full Text of John Bolton’s 

Speech to the Federalist Society’ (Al Jazeera, 10 September 2018) <www.aljazeera.com/news/2018/9/10/full-

text-of-john-boltons-speech-to-the-federalist-society> accessed 14 June 2022; Hathaway (n 19). 
23 Human Rights Watch, ‘U.S.: “Hague Invasion Act” Becomes Law’ (n 22); Schabas, ‘International War Crimes 

Tribunals and the United States’ (n 1) 781; Al Jazeera, ‘Full Text of John Bolton’s Speech’ (n 22); Hathaway (n 

19). 
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in the Netherlands, a North Atlantic Treaty Organization (NATO) ally.24 ASPA also 

‘prohibited U.S. military aid to countries that joined the ICC unless they were members of 

NATO, were a major non-NATO ally or had agreed not to surrender U.S. personnel to the 

Court’.25 The US pressured ICC member states to sign ‘Article 98 agreements’.26 Through 

these agreements, ICC state parties agreed not to hand over US nationals to the ICC without 

US consent.27 Numerous states that signed Article 98 agreements with the US ‘received 

financial and military support from the United States’; the US made signing these agreements 

a condition for providing certain aid for some states.28 US laws dating back to 1999, including 

ASPA, limit the US ability to assist the ICC.29 

 

The US likely favoured ICC involvement in Darfur; if this was something the US opposed, the 

US could have vetoed the UNSC referral, but they abstained.30 The referral included provisions 

for ‘exclusive jurisdiction’ for non-party states other than Sudan over the crimes of their 

 
24 NPR, ‘Hague Invasion’ (NPR, (Audio file) 14 June 2002) 

<www.npr.org/templates/story/story.php?storyId=1144998> accessed 14 June 2022; Human Rights Watch, ‘U.S.: 

“Hague Invasion Act” Becomes Law’ (n 22); Schabas, ‘International War Crimes Tribunals and the United States’ 

(n 1) 781; Al Jazeera, ‘Full Text of John Bolton’s Speech’ (n 22); Hathaway (n 19); NATO, ‘The Netherlands and 

NATO’ (NATO) <www.nato.int/cps/en/natohq/declassified_162354.htm> accessed 14 June 2022. 
25 Human Rights Watch, ‘Eight Initiatives the Obama Administration Should Take on International Justice’ 

(Human Rights Watch, 02 March 2009) <www.hrw.org/news/2009/03/02/eight-initiatives-obama-administration-

should-take-international-justice> accessed 20 September 2022; Schabas, ‘International War Crimes Tribunals 

and the United States’ (n 1) 781; Hathaway (n 19). 
26 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 2187 

UNTS 3 (Rome Statute), art 98; David A Tallman, ‘Catch 98(2): Article 98 Agreements and the Dilemma of 

Treaty Conflict’ (2004) 92 Geo LJ 1031, 1042-45; Schabas, ‘International War Crimes Tribunals and the United 

States’ (n 1) 781-83; Hathaway (n 19); Georgetown Law Library, ‘Countries that have Signed Article 98 

Agreements with the U.S.’ (Georgetown Law Library) 

<https://guides.ll.georgetown.edu/c.php?g=363527&p=2456099> accessed 14 June 2022. 
27 Agreement between the Government of the United States of America and the Government of the State of Israel 

regarding the surrender of persons to the International Criminal Court (adopted 04 August 2002, entered into force 

27 November 2003) <https://guides.ll.georgetown.edu/ld.php?content_id=38318109> accessed 14 June 2022; 

Agreement between the Government of the United States of America and the Government of the Republic of 

Rwanda regarding the surrender of persons to International Tribunals (adopted 04 March 2003, entered into force 

11 July 2003) <https://guides.ll.georgetown.edu/ld.php?content_id=38318255> accessed 14 June 2022; Schabas, 

‘International War Crimes Tribunals and the United States’ (n 1) 781; Hathaway (n 19); Georgetown Law Library 

(n 26). 
28 Nicholas Kristof, ‘Schoolyard Bully Diplomacy’ The New York Times (16 October 2005) 

<www.nytimes.com/2005/10/16/opinion/schoolyard-bully-diplomacy.html> accessed 28 September 2022; Claire 

R Seelke, ‘Article 98 Agreements and Sanctions on U.S. Foreign Aid to Latin America’ (Congressional Research 

Service, 22 March 2007) <https://crsreports.congress.gov/product/pdf/RL/RL33337> accessed 23 October 2022; 

Rhea, ‘The United States and International Criminal Tribunals’ (n 1) 36. 
29 Brett Wilkins, ‘US Limits on ICC Complicate Biden’s Aim to Aid Putin War Crimes Probe’ (Common Dreams, 

11 April 2022) <www.commondreams.org/news/2022/04/11/us-limits-icc-complicate-bidens-aim-aid-putin-war-

crimes-probe> accessed 05 October 2022; Hathaway (n 19). 
30 UNSC Res 1593 (31 March 2005) UN Doc S/RES/1593; Rhea, ‘The United States and International Criminal 

Tribunals’ (n 1) 37; Schabas, ‘International War Crimes Tribunals and the United States’ (n 1) 782. 
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nationals.31 The US voted for the referral of Libya to the ICC.32 Again, non-party states’ 

nationals other than Libyans were exempted from ICC jurisdiction.33 The US insisted on 

including exemptions to prevent ICC jurisdiction over US nationals potentially involved in 

these situations.34 Including sections in these referrals, attempting to exclude certain states’ 

nationals from ICC jurisdiction was controversial. There is a dispute over whether these 

provisions are compatible with the Rome Statute.35 There is cause for concern over their impact 

on certain principles of ICJ, including the principles of legality, universal jurisdiction, and 

equality before the law.36 These provisions could damage the ‘ICC’s legitimacy, credibility, 

impartiality, and independence’.37 

 

US exceptionalism and the desire to protect US autonomy are observable.38 The US pattern of 

selectively supporting accountability mechanisms whilst refusing to accept the jurisdiction of 

these mechanisms over their actors or allies’ actors by any means may have damaged 

perceptions of the legitimacy of the ICC and ICJ. Therefore, US-ICC interactions may damage 

the ability of the ICC to promote accountability, fight impunity, and deter grave crimes. The 

ICC’s own components’ decisions and responses are also relevant to perceptions of its 

legitimacy. The US has been a leading nation in the development of ICJ historically. However, 

US policies may have significantly impacted the US credibility and integrity in ICJ. 

 

1.2: Research questions 
 

Main research question: 

• Have US policies and actions towards the ICC, and US-ICC interactions, since the 

beginning of 2017 damaged perceptions of the ICC’s legitimacy? 

 
31 ibid. 
32 UNSC Res 1970 (26 February 2011) UN Doc S/RES/1970. 
33 ibid. 
34 Ryan Goodman, ‘How “Similar” is US Exemption on Draft UNSC Referral of Syria to the ICC?’ (Just Security, 

9 May 2014) <www.justsecurity.org/10266/similar-exemption-draft-unsc-referral-syria-icc/> accessed 24 

October 2022. 
35 Gabriel M Lentner, ‘The Role of the UN Security Council vis-à-vis the International Criminal Court – 

Resolution 1970 (2011) and its Challenges to International Criminal Justice’ (2014) 14(2) International and 

Comparative Law Review 7, 9-15. 
36 ibid 9-20. 
37 ibid 23. 
38 Charles William Maynes, ‘US Unilateralism and Its Dangers’ (1999) 25 Rev Int’l Stud 515, 515-518; Forsythe 

(n 15) 976; Aaron Fichtelberg, ‘Democratic Legitimacy and the International Criminal Court’ (2006) 4 JICJ 765, 

765; Rhea, ‘The United States and International Criminal Tribunals’ (n 1) 23; Schabas, ‘International War Crimes 

Tribunals and the United States’ (n 1) 785. 
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This thesis is also concerned with the sub-question: 

• Has the US lost credibility in ICJ? 

 

1.3: Significance of the study 
 

The US is one of the world’s largest economies and a permanent member of the UNSC, which 

has powers of referral and deferral under the Rome Statute and can refer situations in non-party 

states involving non-party states’ nationals to the ICC.39 The ICC could not generally establish 

jurisdiction over this category of perpetrator without a UNSC referral or the consent of the 

relevant state. As a permanent member of the UNSC, the US will generally have the power to 

veto referrals it wants to block. The US has used its influential position to encourage 

investigations at the ICC into alleged crimes implicating Russian, Libyan, and Sudanese 

nationals, all non-party states. Concurrently, it opposed ICC jurisdiction over alleged Israeli 

and US nationals’ crimes without their consent as non-party states. The US has a 

disproportionate influence over the ICC and refuses to accept ICC jurisdiction over its 

nationals; this may damage perceptions of the legitimacy of the ICC. The status and role of the 

US on the world stage may make US hypocrisy in ICJ particularly deleterious to the ICC and 

ICJ more broadly.40 This thesis will consider the impact of US policies and actions and 

interactions with the ICC since 2017 on perceptions of the ICC’s legitimacy. The thesis is also 

concerned with the credibility of the US in ICJ. 

 

1.4: Methodology and methods 
 

The study was desk-based.41 The primary research method used was document analysis, 

rigorously examining, analysing, interpreting, and organising the contents of documents.42 

Analysing documents from various sources alleviated bias, corroborated information, and 

 
39 Rome Statute, art 12(2), 13(b) and 16; ICC, ‘Libya: Situation in Libya’ (ICC) <www.icc-cpi.int/libya> accessed 

02 July 2022; ICC, ‘Darfur, Sudan: Situation in Darfur, Sudan’ (ICC) <www.icc-cpi.int/darfur> accessed 02 July 

2022; Justin Yang, ‘The Evolution of International Criminal Justice – The Incorporation of Domestic Legal 

Pluralism in the Current Practices of the International Criminal Court’ in Ronald Slye (ed), The Nuremberg 

Principles in Non-Western Societies: A Reflection on their Universality, Legitimacy and Application (International 

Nuremberg Principles Academy 2016) 

<www.nurembergacademy.org/fileadmin/media/pdf/publications/The_Nuremberg_Principles_in_Non-

western_Societies.pdf> accessed 14 November 2021. 
40 Hathaway (n 19). 
41 Glenn Bowen, ‘Document Analysis as a Qualitative Research Method’ (2009) 9(2) Qualitative Research Journal 

27, 27. 
42 ibid 27-28. 
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permitted a reflective and reflexive approach.43 The thesis considered decisions and statements 

of the ICC and US statements and actions towards the ICC to provide a comprehensive 

overview of US-ICC interactions over the relevant timeframe. A doctrinal analysis that 

developed an understanding of the relevant law was necessary.44 The Rome Statute, relevant 

treaties, and US law were analysed. 

 

Journal articles were particularly relevant when considering legitimacy theories; this required 

analysis of the work of various scholars from multiple disciplines. A framework for assessing 

the impact of US-ICC interactions since 2017 on perceptions of the ICC’s legitimacy was 

delineated. This thesis analysed sources, including journal articles, blogs, websites, and 

newspaper articles, which allowed consideration of how stakeholders, including scholars, 

lawyers, non-governmental organisations (NGOs), journalists, states, citizens, and 

intergovernmental organisations (IGOs), responded to US-ICC interactions. Responses were 

analysed to evaluate the impact of US-ICC interactions on perceptions of the ICC’s legitimacy 

and US credibility in ICJ. 

 

This thesis was a multidisciplinary case study which permitted an in-depth analysis of the 

relationship and interactions examined.45 The US is a significant and influential world power, 

a permanent member of the UNSC, and has not joined the Rome Statute. This case selection 

was ‘intrinsically interesting’.46 The thesis covered the timeframe from the beginning of 2017 

until the present day. This timeframe corresponds with controversial interactions between the 

US and the ICC. Analysing a limited timeframe permitted a detailed analysis of the effects of 

interactions on legitimacy and credibility perceptions. 

 

1.5: Structure of the study 
 

Chapter one sets out the background and context of the issues, the questions that will guide the 

research, the reasons for conducting this study, and the study’s parameters. Chapter two 

contains a literature review on theories of legitimacy in international institutions focussing on 

 
43 ibid 28. 
44 Terry Hutchinson, ‘Doctrinal Research: Researching the Jury’ in Dawn Watkins and Mandy Burton (eds), 

Research Methods in Law (2nd edn, Routledge 2018) 8-10. 
45 Martyn Denscombe, The Good Research Guide: For Small-Scale Social Research Projects (6th edn, McGraw-

Hill Education 2017) 56. 
46 ibid 62. 
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the ICC. This chapter sets out a framework to assess the impact of US-ICC interactions since 

2017 on perceptions of the legitimacy of the ICC.  

 

Chapter three briefly outlines US policy and interactions with the ICC during the timeframe. 

This chapter is a timeline of events since 2017. The chapter is valuable as it sets out the 

developments before singling out key developments for analysis in chapter four. Getting a clear 

chronological overview of developments during the timeframe is necessary. This chapter will 

be primarily factual; however, when read in conjunction with the background and context 

information in chapter one, chapter three illustrates a consistently hypocritical US position. It 

is necessary to start with this context before conducting the scalar assessment, as this 

information permits an understanding of why US policy appears problematic. This timeline 

provides the foundation for assessing the effect of US-ICC interactions on ICC legitimacy 

perceptions and US credibility in ICJ in chapter four. 

 

Chapter four analyses responses to key developments selected from the timeline in chapter 

three. Stakeholders’ responses to these developments will be analysed and evaluated. A scalar 

legitimacy assessment will determine the effects of US-ICC interactions on perceptions of the 

ICC’s legitimacy. Analysis of stakeholders’ responses will also permit consideration of what 

stakeholders’ responses suggest about the effects of US-ICC interactions and US policy more 

broadly on the credibility of the US in ICJ. Chapter five sets out the conclusions.  
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CHAPTER 2: LITERATURE REVIEW: LEGITIMACY THEORIES 

Introduction 
 

This chapter contains a literature review on theories of the legitimacy of international 

institutions focussing on the ICC. The chapter develops a framework to assess the impact of 

developments since 2017 on the ICC’s legitimacy. First, this chapter outlines a definition of 

legitimacy. Second, the chapter considers the value of the concept of legitimacy in this context. 

The next section considers the complexity and malleability of the concept of legitimacy. Two 

broad categories of legitimacy are prevalent in the literature: sociological and normative 

legitimacy. The flexibility of the concept means that these two conceptions are pliable. Here, a 

broad conception of sociological legitimacy, which subsumes normative legitimacy, is utilised. 

Therefore, stakeholder perceptions of legitimacy are vital to the analysis. A subsection 

outlining the stakeholders whose perceptions are relevant to the sociological legitimacy of the 

ICC concludes this section. 

 

The subsequent section addresses the subjectivity of the concept. This subjectivity further 

highlights the need for clearly defined analysis parameters; this section clarifies the parameters 

for this thesis about the subjects and object of this assessment. The penultimate section 

considers the impact of external forces on perceptions of the legitimacy of the ICC. The final 

section of the chapter outlines the notion of scalar legitimacy assessments.47 Legitimacy 

assessments can be scalar or binary.48 A binary assessment determines whether the institution 

is legitimate or illegitimate.49 Scalar assessments permit analysis of whether the institution’s 

legitimacy has improved or weakened.50 This notion can permit analysis of the effects of US-

ICC interactions since 2017 on ICC stakeholders’ legitimacy perceptions. Then, a brief 

conclusion summarises this chapter and connects it to the following chapters. 

  

 
47 Allen Buchanan, ‘The Complex Epistemology of Institutional Legitimacy Assessments, as Illustrated by the 

Case of the International Criminal Court’ (2019) 33 Temp Int’l & Comp LJ 323, 330-331. 
48 ibid. 
49 ibid. 
50 ibid. 
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2.1: Broad definition of legitimacy 
 

The concept of legitimacy is criticised for being ill-defined, abstract, and malleable.51 

However, there is a commonly shared, broad definition in the literature when considering the 

legitimacy of governance institutions. Legitimacy, in this context, is often equated to the 

institution’s ‘right to rule’ or justification for the institution’s authority.52 Generally, a 

legitimate institution would have the right to rule and be justified in exercising its authority. 

 

2.2: The value of legitimacy as a concept? 
 

Legitimacy can provide scope for critical analysis and debate, which may improve our 

understanding of the functioning and effectiveness of international institutions.53 The ICC 

relies on external institutions/actors to fulfil its functions and has limited coercive power. 

Because of this general lack of coercive power, with coercive power monopolised by states, 

legitimacy is particularly significant to how the ICC secures compliance. According to 

Takemura, utilising the concept of legitimacy to analyse the ICC may help to ‘enhance the 

credibility and the authority of the ICC and eventually strengthen the functioning of [the] 

international system.’54 This view is optimistic, but it is also logical. In time, improving the 

ICC’s legitimacy may encourage non-party states to ratify the Rome Statute and could 

strengthen ICJ.55 Therefore, the ICC must identify and tackle any issues leading to the most 

common legitimacy criticisms, as perceptions of legitimacy are relevant to the ‘effectiveness’ 

of the institution.56 The ICC’s effectiveness for these purposes is the ability to promote 

accountability and fight impunity for crimes in situations the ICC is involved. 

 

 
51 Hitomi Takemura, ‘Reconsidering the Meaning and Actuality of the Legitimacy of the International Criminal 

Court’ (2012) 4(2) Amsterdam Law Forum 3, 5. 
52 Daniel Bodansky, ‘The Legitimacy of International Governance: A Coming Challenge for International 

Environmental Law?’ (1999) 93 AJIL 596, 601; Allen Buchanan and Robert O Keohane, ‘The Legitimacy of 

Global Governance Institutions’ (2006) 20 Ethics & International Affairs 405, 412; Takemura (n 51) 5; NP 

Adams, ‘Institutional Legitimacy’ (2018) 26 The Journal of Political Philosophy 84, 89. 
53 Asad Kiyani, ‘The Antinomies of Legitimacy: On the (Im)possibility of a Legitimate International Criminal 

Court’ (2015) 8 African Journal of Legal Studies 1, 3; Margaret deGuzman and Timothy Kelly, ‘The International 

Criminal Court Is Legitimate Enough to Deserve Support’ (2019) 33 Temp Int’l & Comp LJ 397, 399. 
54 Takemura (n 51) 15. 
55 ibid 4. 
56 David Caron, ‘The Legitimacy of the Collective Authority of the Security Council’ (1993) 87 AJIL 552, 561; 

Buchanan and Keohane (n 52) 407. 
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‘[A]n effective international order’ could check states’ use of power.57 Some international 

institutions, including the ICC, understand that perceptions of ‘their legitimacy affects their 

power and effectiveness’.58 The ICC has taken steps to strengthen perceptions of its legitimacy 

to bolster compliance.59 Conversely, the ICC’s opponents have attempted to damage the ICC’s 

legitimacy to weaken the institution.60 The importance placed on the legitimacy of the ICC by 

its supporters and opponents highlights the significance of legitimacy for international 

institutions and the potential practical benefits of improving the legitimacy of the ICC.61 

 

2.3: The complexity and malleability of legitimacy as a concept 
 

2.3.1: Categories of legitimacy 
 

It is crucial at this stage to consider the complexity and flexibility of legitimacy in greater 

detail. A common theme in the literature is the division of legitimacy into two broad categories: 

normative legitimacy and sociological/popular legitimacy.62 These categories can be difficult 

to delineate.63 This review will look at normative and sociological legitimacy in the context of 

the ICC more closely next. 

 

2.3.1.1: Normative legitimacy 
 

Normative legitimacy is framed here as when some objective assessment justifies authority.64 

Concerning the ICC, normative legitimacy has been viewed as relating to procedural fairness, 

respecting the ICC’s rules and procedures, promoting and respecting the rule of law and 

equality before the law, and respect for due process.65 These notions are relevant for the 

legitimacy of any court. However, it is necessary to remember the specificities of the ICC that 

 
57 Ian Hurd, ‘Legitimacy and Authority in International Politics’ (1999) 53 Int’l Org 379, 382; Buchanan and 

Keohane (n 52) 434; Ronald Dworkin, ‘A New Philosophy for International Law’ (2013) 41 Philosophy & Public 

Affairs 2, 17. 
58 Hurd, ‘Legitimacy and Authority in International Politics’ (n 57) 401. 
59 ibid 383. 
60 ibid. 
61 ibid. 
62 Bodansky (n 52) 601; Allison M Danner, ‘Enhancing the Legitimacy and Accountability of Prosecutorial 

Discretion at the International Criminal Court’ (2003) 97 AJIL 510, 536; Buchanan and Keohane (n 52) 407; 

Takemura (n 51) 6. 
63 Danner (n 62) 536; Christopher A Thomas, ‘The Uses and Abuses of Legitimacy in International Law’ (2014) 

34 OJLS 729, 753. 
64 Bodansky (n 52) 601; Danner (n 62) 536. 
65 Takemura (n 51) 8. 
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distinguish it from domestic criminal courts.66 The ICC’s jurisdiction is generally limited to 

state parties’ territory and nationals. The ICC relies on external actors to fulfil its mandate and 

lacks enforcement powers.67  

 

Nevertheless, the ICC’s impartiality has been frequently criticised.68 Sometimes decisions are 

labelled biased; however, decisions have been affected by multiple factors, including practical 

realities and pragmatism.69 There are examples of the ICC attempting to affirm its ability to 

investigate and prosecute all sides involved.70 For example, Prosecutor Ocampo signalled the 

intention to investigate and prosecute all alleged crimes, not just Lord’s Resistance Army 

crimes, in Uganda and reiterated the ICC’s impartiality.71 While there may be an argument 

over whether the ICC is legitimate under some objective assessment undefined here, here, the 

focus will be on how the legitimacy of the ICC has been affected by US-ICC interactions. It is 

helpful to consider sociological legitimacy in the context of the ICC next. 

 

2.3.1.2: Sociological legitimacy 
 

While perceptions can be relevant when analysing normative legitimacy, sociological 

legitimacy depends on stakeholder perceptions.72 Perceptions of an institution’s legitimacy are 

relevant for compliance.73 Popular legitimacy can provide a ‘basis of effectiveness’.74 

Stakeholder perceptions are particularly significant for the ICC since it is limited in terms of 

power, relying on external forces for cooperation and support in fulfilling its functions.75 

 

 
66 Takemura (n 51) 8; Antonio Cassese, ‘The Legitimacy of International Criminal Tribunals and the Current 

Prospects of International Criminal Justice’ (2012) 25 LJIL 491, 495-501; Buchanan (n 47) 326-333; Alain Zysset, 

‘Response to Allen Buchanan’s the Complex Epistemology of Institutional Legitimacy Assessments, as Illustrated 

by the Case of the International Criminal Court, Manuscript, 2019’ (2019) 33 Temp Int’l & Comp LJ 392, 393-

395; deGuzman and Kelly (n 53) 398. 
67 deGuzman and Kelly (n 53) 400. 
68 Buchanan and Keohane (n 52) 425; Takemura (n 51) 9-10; Marieke de Hoon, ‘The Future of the International 

Criminal Court. On Critique, Legalism and Strengthening the ICC’s Legitimacy’ (2017) 17 Int CLR 591, 593. 
69 deGuzman and Kelly (n 53) 400. 
70 ibid. 
71 ICC-OTP, ‘Statement by Chief Prosecutor Luis Moreno-Ocampo’ (ICC, 14 October 2005) <www.icc-

cpi.int/sites/default/files/NR/rdonlyres/2919856F-03E0-403F-A1A8-

D61D4F350A20/277305/Uganda_LMO_Speech_141020091.pdf> accessed 04 July 2022; deGuzman and Kelly 

(n 53) 400. 
72 Hurd, ‘Legitimacy and Authority in International Politics’ (n 57) 381; Thomas (n 63) 741. 
73 Hurd, ‘Legitimacy and Authority in International Politics’ (n 57) 381; Takemura (n 51) 7. 
74 Bodansky (n 52) 603. 
75 Bodansky (n 52) 603; Takemura (n 51) 6. 
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The ICC cannot hold actors from some of the world’s most powerful states, including the US, 

accountable because of its limited jurisdiction and power despite these great powers’ 

disproportionate power and influence in global politics. This double standard can negatively 

affect perceptions of the ICC’s ability to respect the rule of law, particularly the associated 

notion of equality before the law. Equality before the law here means applying the law 

equitably to all regardless of distinctions, such as nationality or rank; it is closely associated 

with the notion of fairness. States have denied jurisdiction over their nationals even where the 

territorial requirement in the Rome Statute would permit the ICC to exercise jurisdiction. When 

certain nations’ nationals are excluded from an investigation by a UNSC referral or when a 

state refuses to cooperate, perceptions of equality before the law at the ICC may be damaged. 

This phenomenon is evident in the ICC investigations in Libya, Darfur, and Afghanistan, for 

example. This phenomenon is damaging to stakeholders’ legitimacy perceptions of the ICC. 

Sociological legitimacy, as framed here, requires consideration of concepts, including morality, 

impartiality, the rule of law, and equality before the law.76 Here, a broad conception of 

sociological legitimacy, which considers notions often deemed relevant for an assessment of 

the normative legitimacy of the ICC, may be beneficial to the question of the impact of the US-

ICC relationship since 2017 on perceptions of the ICC’s legitimacy. The lines between 

normative and sociological legitimacy are becoming blurred; this is addressed further in the 

following section. 

 

2.3.2: Delineating the conception utilised here 
 

It is possible to frame legitimacy analysis so that the broader category of sociological 

legitimacy subsumes normative legitimacy.77 Takemura explains this by stating normative 

‘legitimacy could be incorporated into sociological legitimacy since the due process of an 

international criminal tribunal may be one factor of sociological legitimacy’.78 This thesis will 

utilise a context-specific and broad conception of legitimacy. For these purposes, sociological 

legitimacy subsumes normative legitimacy. This thesis considers changes to the ICC’s 

legitimacy by analysing stakeholder perceptions. 

 

 
76 Takemura (n 51) 5. 
77 ibid 13. 
78 ibid. 
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2.3.3: Sociological legitimacy: Who are the stakeholders? 
 

Sociological legitimacy concerns perceptions of the institution among stakeholders.79 

Therefore, it is necessary to identify ICC stakeholders.80 Takemura contends that individuals 

can be stakeholders; this is logical.81 The ICC’s website displays a quote by Kofi Annan, former 

United Nations (UN) Secretary-General, stating simply, ‘[t]his cause … is the cause of all 

humanity’.82 It seems reasonable to categorise all the individuals that constitute humanity as 

stakeholders in the ICC. The ICC may play a part in shaping ICJ in the future; state borders of 

non-party states are not an impenetrable barrier to this influence, at least not necessarily.83 

Therefore, it is logical to see the entirety of humanity as ICC stakeholders, subjects whose 

perceptions are relevant to the sociological legitimacy of the ICC as the object of analysis. 

 

2.4: Legitimacy: ‘Semantic ambiguity’ and subjectivity 
 

The use of legitimacy theories is often critiqued for ‘semantic ambiguity’.84 Legitimacy 

theories are subjective.85 Legitimacy assessments are reliant on subjective theories.86 Kiyani 

contends it is ‘impossible’ to develop objective ‘common standards’ of legitimacy.87 For 

Kiyani, legitimacy ‘is a subjective quality, relational between actor and institution, and is 

defined by the actor’s perception of the institution’.88 If we accept that all humanity are 

stakeholders in the ICC and consider the various roles the ICC’s components fulfil and the 

influence of external powers over how the ICC fulfils its roles, Kiyani’s analysis on the 

complexity and indeterminacy of the concept of legitimacy is logical.89 The ICC has numerous 

functions and constituent parts, the legitimacy of which may be assessed by different criteria 

and ‘by a variety of audiences’.90 Perceptions of the legitimacy of the ICC are ultimately 

subjective and can vary wildly across states, regions, and within them.91 

 
79 Bodansky (n 52) 601; Takemura (n 51) 6. 
80 Takemura (n 51) 6. 
81 ibid. 
82 ICC, ‘About the Court’ (ICC) <www.icc-cpi.int/about/the-court> accessed 18 August 2022. 
83 Takemura (n 51) 6. 
84 Caron (n 56) 557; Thomas (n 63) 731-732. 
85 Buchanan (n 47) 330. 
86 ibid. 
87 Kiyani (n 53) 2-3. 
88 ibid 6, citing Ian Hurd, After Anarchy: Legitimacy and Power in the United Nations Security Council (Princeton 

University Press 2007) 7. 
89 Kiyani (n 53) 10-21. 
90 Kiyani (n 53) 10-25; Buchanan (n 47) 330. 
91 Takemura (n 51) 13-14; Thomas (n 63) 748-749; Kiyani (n 53) 32. 
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2.4.2: Epistemological and methodological uncertainty and the need for clearly delineating 
the parameters of the analysis 
 

There is much uncertainty when applying legitimacy criteria to a broad assessment of an 

international institution.92 There is a multitude of ‘potentially conflicting criteria’ and no 

sufficient ‘guidance for how to weight a plurality of criteria when an institution scores high on 

some and low on others.’93 Legitimacy assessments will vary depending on the object of the 

analysis, ‘when legitimacy is applied to actions, norms, actors and systems … the legitimacy 

of each of these object types can be treated separately, even in the same factual context’.94 

There may be uncertainty about the potential legitimacy criteria and how the object of the 

assessment is delineated. Developing a context-specific conception of legitimacy may help 

address these problems. 

 

While legitimacy has value in this context as a concept, it brings methodological and 

epistemological questions.95 Buchanan views current theories of legitimacy as ‘incomplete’ 

tools for making legitimacy assessments and concludes by questioning the value of assessments 

of international institutions based on notions of legitimacy.96 The analysis here agrees with 

Adams’ assessment that ‘we should abandon the idea of a single standard of political 

legitimacy’.97 However, the concept of legitimacy can still be beneficial, even where this brings 

methodological and epistemological uncertainty. The boundaries of any legitimacy assessment 

should be defined.98 It is ‘important’ to delineate the object of the assessment.99 The object here 

is the ICC as a legal institution in a broad sense, including its various roles and component 

organs. It is also beneficial to outline the subjects of the analysis; in this context, this requires 

delineation of the relevant stakeholders; here, all individuals that constitute humanity are 

considered ICC stakeholders. Under this framework, evidence of any stakeholders’ perceptions 

can be relevant. 

 

 
92 Buchanan (n 47) 330. 
93 ibid. 
94 Thomas (n 63) 746. 
95 Caron (n 56) 557; deGuzman and Kelly (n 53) 398-403. 
96 Buchanan (n 47) 338-339. 
97 Adams (n 52) 94. 
98 Buchanan (n 47) 338. 
99 Thomas (n 63) 746. 
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2.5: External forces impact the ICC’s legitimacy 
 

The ICC relies on various external actors and institutions to function, including states 

(particularly state parties), their political organisations and investigative teams, IGOs (the 

UNSC in particular), and NGOs.100 This analysis considers several organs within the ICC, and 

its various roles, how external actors interact with the ICC, and how internal and external forces 

affect perceptions of the ICC’s legitimacy.101 While, as discussed, this brings epistemological 

and methodological limitations by, for example, failing to separate the parts of the institution, 

it could provide scope to examine the institution holistically.102 A broad assessment considers 

the institution in a way that reflects broad US policies.103 The US attempted to influence the 

ICC by sanctioning the ICC’s actors, lobbying state parties to enter bilateral agreements, and 

wielding its powers in the UNSC to ensure its interests were well protected.104 The US has 

lobbied for exclusive jurisdiction over its nationals when acting on behalf of the UN.105 These 

clauses in the UNSC’s referrals to the ICC create a double standard where the ICC may be 

limited to investigating crimes of specific actors in some situations meaning some crimes in a 

situation may be exempted from ICC jurisdiction by the UNSC based on the nationality of a 

suspect.106 US policies and actions may damage perceptions of the ICC’s impartiality, affecting 

stakeholders’ legitimacy perceptions. 

 

The ICC does not have the authority to address issues of non-ratification or the UNSC’s role 

under the Rome Statute and the broader need for UNSC reform.107 These are issues stemming 

from within the international system that created the ICC.108 Realpolitik impacts the ICC’s 

work.109 Issues in the broader international legal system cannot necessarily be attributed 

directly to the ICC, which cannot address many of these perceived problems.110 The ICC can 

still provide functions, even allowing for these practical political considerations.111 However, 

crucially, issues with the broader international legal system are relevant to stakeholders’ 

 
100 de Hoon (n 68) 594; Buchanan (n 47) 336. 
101 Buchanan (n 47) 336. 
102 ibid. 
103 ibid. 
104 ibid. 
105 UNSC Res 1593 (31 March 2005) UN Doc S/RES/1593; UNSC Res 1970 (26 February 2011) UN Doc 

S/RES/1970; Goodman (n 34). 
106 ibid. 
107 Buchanan (n 47) 337. 
108 ibid. 
109 deGuzman and Kelly (n 53) 403. 
110 ibid. 
111 ibid. 
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perceptions of the legitimacy of the ICC.112 External actors and institutions can impact 

stakeholder perceptions of the ICC’s legitimacy just as internal components/actors can. 

 

2.6: The scalar legitimacy assessment 
 

Allen Buchanan’s scalar legitimacy assessments can assess whether an institution is becoming 

(or has become) ‘more or less’ legitimate.113 A scalar legitimacy assessment can permit 

analysis of whether the ICC has become more or less legitimate in the eyes of its stakeholders. 

This form of legitimacy assessment can permit analysis of the ICC’s interactions with the US 

during the relevant timeframe and reactions to those interactions to gauge how US-ICC 

interactions since the beginning of the Trump administration affected stakeholder perceptions 

of the legitimacy of the ICC. Given the broad categorisation of the stakeholder class, any 

perceptions may be relevant. While this is a subjective methodology for analysing an 

institution’s legitimacy, it is also a novel method for examining some of the ICC’s most 

significant legitimacy issues. In particular, the criticism that the ICC may be incapable of 

exemplifying notions of fairness and equality before the law because its jurisdiction is limited, 

in general terms, to state parties’ territory and their nationals and the disproportionate power 

and influence over the ICC by powerful non-party states. A scalar assessment considering the 

specific impact of US policies and actions towards the ICC and US-ICC interactions since the 

beginning of the Trump administration on perceptions of the legitimacy of the ICC will be 

included in chapter four and is the primary enquiry of this thesis. 

 

Conclusion 
 

Broadly, legitimacy is viewed here as the right to rule or the justification of the authority of the 

relevant institution. The concept of legitimacy is malleable, a preeminent criticism against 

applying the concept. However, legitimacy has value when considering the ICC; legitimacy 

can provide scope for epistemological and practical benefits for international governance, 

which could be important for promoting global expectations for accountability in the future. 

The main categories in the literature are normative and sociological legitimacy; the legitimacy 

conception applied here is sociological in a broad context-specific conception that subsumes 

normative legitimacy and focuses on stakeholder perceptions. Popular perceptions of 

 
112 ibid 404. 
113 Bodansky (n 52) 623; Takemura (n 51) 4; Thomas (n 63) 738; Buchanan (n 47) 330-331. 
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legitimacy are relevant to the institution’s effectiveness, particularly for the ICC, because it 

depends on external forces to function. Improved legitimacy could bolster this external support. 

It must also be understood and is a motivating factor for this thesis that external forces can 

affect perceptions of the ICC. Stakeholders in the ICC here are humanity en masse. The 

complexity and subjectivity of legitimacy and the complexity of the various functions of the 

ICC mean it is beneficial to delineate the parameters of the analysis. This complexity also 

brings methodological and epistemological questions. Delineating the parameters of analysis 

and taking the specificities of the context into account may help alleviate uncertainties. The 

thesis will broadly analyse perceptions of the legitimacy of the ICC, and analysis is open to 

considering all stages of the ICC’s processes, including, when relevant, preliminary 

examinations, the opening of investigations, decisions of organs and actors of the ICC, 

prosecutorial and investigative strategy, judgments, and enforcement of decisions. This 

framework can provide scope for considering the impact of US-ICC interactions since 2017 on 

stakeholders’ legitimacy perceptions of the ICC holistically. This thesis will implement a scalar 

legitimacy assessment to evaluate whether its stakeholders perceive the ICC as more or less 

legitimate due to US-ICC interactions. First, chapter three will set out a timeline of interactions, 

policies, actions, and decisions of ICC organs and personnel and those of the relevant US 

leaders to understand what happened. Then chapter four will analyse how key developments 

affected stakeholders’ legitimacy perceptions of the ICC and evaluate what responses suggest 

for the US credibility in ICJ. 
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CHAPTER 3: US-ICC INTERACTIONS SINCE 2017 – A TIMELINE 

Introduction 
 

This chapter outlines a timeline covering the period since 2017 and includes relevant contextual 

information so key developments can be selected and analysed in chapter four. Although the 

timeline is simply factual, a clear understanding of what occurred during the timeframe permits 

a focus on the scalar assessment in the next chapter and an informed, in-depth analysis of what 

stakeholders’ responses suggest the developments mean for the ICC’s sociological legitimacy 

and US credibility in ICJ. 

 

US-ICC interactions since 2017 have further exposed issues with US policy on ICJ and US-

ICC interactions. Demonstrating that the US has a consistently hypocritical position is essential 

for understanding why US-ICC interactions during the timeframe are significant for the ICC’s 

legitimacy and the US credibility in ICJ. This chapter has six sections. The first section looks 

at the ICC inquiries into the Afghanistan situation and the Prosecutor’s request for authorisation 

to open an investigation in 2017. The second section outlines the Trump administration’s 

response in 2018 to ICC involvement in situations that may implicate US or US allies’ actors. 

Then, the third section looks at the events of 2019, and the fourth section outlines key moments 

throughout 2020. The penultimate section sets out the approach of the Biden administration in 

2021. The new administration softened the approach to the ICC and repealed the Trump-era 

sanctions. This section also sets out the approach of the new ICC Prosecutor, Karim Khan, 

towards the Afghanistan investigation, as communicated in September 2021. The final section 

briefly considers US support for ICC involvement in Ukraine. Then there is a summary and a 

consideration of the questions raised by the events in the timeline. These questions are 

examined in the scalar assessment in chapter four. 

 

3.1: The preliminary examination into the Afghanistan situation and the 
Prosecutor’s request to open an investigation 
 

The Office of the Prosecutor (OTP) began the preliminary examination of the situation in 

Afghanistan in 2006.114 By 2013, the Prosecutor’s evidence-gathering process had led to ‘a 

 
114 The Situation in the Islamic Republic of Afghanistan (Decision Pursuant to Article 15 of the Rome Statute on 

the Authorisation of an Investigation) ICC-02/17-33 (12 April 2019), para 44; Office of the Prosecutor, ‘Report 

on Preliminary Examination Activities 2011’ (ICC-OTP, 13 December 2011) <www.icc-

cpi.int/sites/default/files/NR/rdonlyres/63682F4E-49C8-445D-8C13-
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determination that there was a reasonable basis to believe that crimes against humanity and war 

crimes had been committed’.115 Then, in December 2014, the Senate Select Committee on 

Intelligence’s Report on the Central Intelligence Agency’s (CIA) detention and interrogation 

program was published.116 This report relayed ‘significant’ information on the CIA’s 

interrogation methods.117 On the 20th of November 2017, the ICC Prosecutor submitted a 

request for authorisation to investigate alleged crimes related to the armed conflict in 

Afghanistan.118 The ICC Prosecutor contended in her request that the preliminary examination 

into the situation in Afghanistan faced several challenges, including ‘limited or reluctant 

cooperation from many stakeholders’.119 Despite these limitations, the Prosecutor put forward 

that there was a reasonable basis to believe that crimes under the ICC’s jurisdiction had been 

committed in Afghanistan.120 The Prosecutor put forward three groups alleged to be responsible 

for the relevant crimes in the Afghanistan situation.121 These three categories are the Taliban 

and other armed groups, the Afghan Forces, and US Forces and the CIA.122 The subsequent 

development outlines the US response to these activities. 

 

3.2: 2018: The Trump administration’s response to the Prosecutor’s 
request for authorisation to open an investigation into the situation in 
Afghanistan 
 

In March 2018, Trump appointed John Bolton as National Security Adviser.123 Shortly after 

that, Mike Pompeo, former CIA Director, assumed the role of Secretary of State.124 US 

interactions with the ICC from this point to the end of the Trump administration were outwardly 

hostile towards the ICC and openly aimed to prevent the ICC from investigating alleged US 
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nationals’ crimes in connection with the Afghanistan conflict.125 The leading public voices of 

this response were Bolton and Pompeo.126 

 

Bolton, a ‘conservative firebrand’, is a hawkish Republican figure.127 Bolton’s speech on the 

10th of September 2018 to the Federalist Society responded to the ICC Prosecutor’s request to 

investigate alleged crimes relating to the Afghanistan conflict and set out US policy for the 

ICC under the Trump administration.128 He labelled the ICC ‘dangerous’ and framed the ICC 

as a threat to the US Constitution and sovereignty.129 He invoked patriotic language in his 

attack on this ‘illegitimate’ Court and defence of US military and intelligence personnel.130 

Bolton reaffirmed what ASPA had initially enshrined, that the US would use ‘any means 

necessary’ to prevent the ICC from prosecuting US citizens.131 Bolton believed that ‘“the 

righteous might” of the US and its allies’ is ‘the only deterrent to evil and atrocity’.132 He 

framed the ICC as a severe threat to his envisioned US morality lead world order.133 Bolton 

also made it clear that the US stood shoulder to shoulder with its ally Israel and criticised the 

ICC for considering an investigation into alleged crimes in Palestine.134 Bolton concluded by 

setting out measures the US had in place or would implement to deter the ICC from prosecuting 

US or allies’ personnel.135 These measures included sanctioning ICC officials, and he 

threatened the US would consider other states’ cooperation with the ICC when considering 

‘foreign assistance, military assistance, and intelligence sharing levels’.136 
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On the 12th of September 2018, the ICC responded to John Bolton’s speech to the Federalist 

Society.137 The ICC reaffirmed its independence and impartiality, stating that its subsidiary 

role places ‘primary jurisdiction’ on states.138 The statement concluded that the ICC would 

continue fulfilling its mandate ‘undeterred’.139 President Trump’s speech to the United Nations 

General Assembly on the 25th of September 2018 echoed Bolton in framing the ICC as a threat 

to US sovereignty.140 Trump stated, ‘[a]s far as America is concerned, the ICC has no 

jurisdiction, no legitimacy, and no authority’.141 Both Trump and Bolton denied the ICC’s 

legitimacy, at least for US nationals. The subsequent section sets out further US steps and the 

controversial decision and reasoning of Pre-Trial Chamber (PTC) II to deny the Prosecutor’s 

request. 

 

3.3: 2019: continuing US pressure and the PTC II decision of the 12th of 
April 2019 
 

On the 15th of March 2019, Secretary of State Pompeo announced the US would revoke or deny 

visas to ICC staff ‘involved in investigating the actions of US troops’.142 Pompeo also 

threatened further measures, including economic sanctions, where the ICC to proceed with 

investigations into alleged crimes of US or allies actors.143 These responses made it clear that 

the Trump administration intended to openly and vehemently oppose ICC investigations into 

US or US allies’ nationals’ alleged crimes.144 Pompeo openly stated that US measures were 

attempts to coerce the ICC to drop any inquiries into US and allies’ personnel’s alleged 

crimes.145 Then, in early April 2019, the administration followed through on Secretary 
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Pompeo’s announcement and revoked the visa of Prosecutor Bensouda.146 In response to the 

visa restrictions, the ICC reiterated its commitment to ‘continue … its work undeterred’ and its 

commitment to the rule of law.147 One week later, on the 12th of April 2019, PTC II 

unanimously rejected the Prosecutor’s article 15 request to open an investigation into alleged 

crimes related to the Afghanistan situation, stating ‘that an investigation into the situation in 

Afghanistan at this stage would not serve the interests of justice’.148 

 

In the concurring and separate opinion of judge Antoine Kesia‐Mbe Mindua, the judge 

concurred that the specific context of the Afghanistan situation made ‘the prospects of a 

successful investigation and prosecution extremely limited’.149 In his opinion, judge Antoine 

Kesia-Mbe Mindua recognised a need for further clarity of the ‘scope’ and application of the 

‘interests of justice’ criterion.150 The opinion continues to argue that an investigation which is 

‘doomed to failure’ would not serve the interests of justice for the purposes of the Rome 

Statute—labelling the potential Afghanistan investigation ‘stillborn’ and thus an unnecessary 

and undesirable burden on the ICC’s limited resources.151 Judge Mindua recognised how this 

determination could appear biased and politically motivated.152 It is clear in this concurring 

opinion that the judges considered the defensive US response and the likely impact this would 

have on a potential investigation before rejecting the Prosecutor’s request to open an 

investigation into the situation in Afghanistan.153 On the 7th of June 2019, the Prosecutor 

submitted a request for leave to appeal.154 On the 17th of September 2019, PTC II ‘granted in 

part’ the Prosecutor’s leave to appeal the decision.155 The following section will set out the 

progressing ICC processes involving Palestine, the Appeals Chamber decision on the 

Afghanistan situation, and the US response to these developments. 
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3.4: 2020: ICC inquiries into Palestine, the decision of the Appeals 
Chamber on the Afghanistan situation, and Executive Order 13928 
 

The preliminary examination of the situation in the State of Palestine began in 2015.156 In 

January 2020, the Prosecutor made a ‘request to Pre-Trial Chamber I for a ruling to clarify the 

territorial scope of the Court’s jurisdiction in this situation’.157 On the 5th of March 2020, the 

ICC’s Appeals Chamber unanimously decided to amend the PTC II decision of the 12th of April 

2019 concerning the Prosecutor’s request for authorisation for an investigation into the 

situation in Afghanistan.158 It permitted the Prosecutor to open an investigation into the 

situation in Afghanistan.159 The Appeals Chamber decided that PTC II had ‘erred’ in its 

decision and that the ‘interests of justice’ criterion ‘is not part of the pre-trial chamber’s 

decision under article 15(4)’.160 The Appeals Chamber determined ‘that the factors under 

Article 53(1)(a) to (c) are not relevant for the purposes of the pre-trial chamber’s decision’.161 

Mike Pompeo, unsurprisingly, condemned this decision.162 

 

Pompeo denied the ICC’s legitimacy and reaffirmed the US commitment to using any means 

to prevent the ICC from prosecuting US citizens.163 On the 17th of March 2020, Pompeo named 

two ICC personnel, Sam Shoamanesh, a staff member of the OTP and the head of the 

Jurisdiction, Complementarity and Cooperation Division Phakiso Mochochoko, as individuals 

under consideration for coercive measures, essentially threatening ICC personnel and their 
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families with sanctions.164 Then on the 26th of March 2020, the Afghan authorities requested 

the deferral of the investigation, and the investigation was subsequently deferred.165  

 

In a letter dated the 13th of May 2020, signed by many US Senators, including current Vice-

President Kamala Harris, many US officials demonstrated they supported the Trump 

administration’s vehement response to these ICC inquiries.166 They implored Pompeo to ‘stand 

in full force’ against the potential investigation into Palestine.167 Following this on the 15th of 

May, Pompeo criticised the ICC for being ‘a political body, not a judicial institution’ in 

response to ICC inquiries concerning the situation in the State of Palestine, warning that ‘[i]f 

the ICC continues down its current course, we will exact consequences’.168 

 

On the 11th of June 2020, President Donald Trump issued Executive Order 13928, declaring a 

national emergency and permitting sanctions on any ‘foreign person’ having ‘directly engaged 

in’ or offering ‘material assistance’ to ICC investigations into US or allies’ personnel without 

the consent of the relevant state.169 Following up on the threats from Pompeo in March and 

May of 2020, Executive Order 13928 permitted measures including ‘asset freezes’ and ‘family 

entry bans’.170 Then on the 2nd of September 2020, the US announced that Prosecutor Bensouda 

and Phakiso Mochochoko were ‘designated’ to be the subject of sanctions under Executive 
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Order 13928.171 On the 11th of June 2020, the ICC released a statement in response to the US 

measures.172 The statement called US measures ‘an unacceptable attempt to interfere with the 

rule of law and the Court’s judicial proceedings’.173 The following section sets out the Biden 

administration’s rescinding of the sanctions and the new ICC Prosecutor Karim Khan’s 

approach to the Afghanistan investigation.  

 

3.5: 2021: New administration’s new approach; new Prosecutor’s new 
approach, as Prosecutor Karim Khan ‘deprioritises’ alleged crimes of US 
nationals 
 

Donald Trump failed to get elected for a second term in the elections held in November 2020, 

and Joe Biden was inaugurated in January 2021. The new administration has been much less 

hostile towards the ICC than the former. On the 5th of February 2021, PTC I decided on the 

Palestine situation, determining that the ICC ‘could exercise its criminal jurisdiction in the 

situation and, that the territorial scope of this jurisdiction extends to Gaza and the West Bank, 

including East Jerusalem’.174 On the 3rd of March 2021, the Prosecutor opened an investigation 

into the situation in the State of Palestine.175 Despite this decision in March 2021, in early April 

2021, the Biden administration lifted the US sanctions and restrictions imposed on ICC staff 

during the Trump administration and repealed Executive Order 13928.176 

 

Under the Biden administration, the US has outlined its willingness to improve engagement 

with the ICC.177 US Secretary of State Antony Blinken issued a press statement on the 2nd of 

April 2021, stating that the US issues with the ICC ‘would be better addressed through 

engagement with all stakeholders in the ICC process rather than through the imposition of 

sanctions’.178 Secretary Blinken pointed to historical US support for and involvement in ICJ 
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mechanisms concerning crimes and alleged crimes involving the Balkans, Cambodia, Rwanda, 

Iraq, Syria, and Burma.179 After the removal of the sanctions, Prosecutor Bensouda recognised 

the historical significance of the US in ICJ, and both the US and the ICC signalled their 

willingness to rebuild the relationship and commitment to engagement and improved 

cooperation.180 

 

On the 27th of September 2021, the new Prosecutor, Karim Khan, sought authorisation from 

PTC II to resume the investigation into the situation in Afghanistan.181 By this stage, the 

investigation had seen ‘a significant change of circumstances’ as the Taliban had replaced the 

former Afghan national authorities.182 The new Prosecutor laid out his intentions concerning 

US nationals’ alleged crimes under the ICC’s jurisdiction. In his request to resume the 

Afghanistan investigation, Prosecutor Khan signalled his intention to ‘deprioritise’ aspects of 

the investigation, including US nationals’ alleged crimes and to focus on the alleged crimes of 

the Taliban and Islamic State - Khorasan Province.183 Prosecutor Khan stated: 

 

In relation to those aspects of the investigation that have not been prioritised, my Office 

will remain alive to its evidence preservation responsibilities, to the extent they arise, 

and promote accountability efforts within the framework of the principle of 

complementarity.184 

 

The final section before the concluding summary looks at US support for the ICC to investigate 

alleged crimes of Russian nationals in Ukraine. 

 

3.6: 2022: Russo-Ukrainian War and US support for ICC involvement 
 

There has been widespread reporting of allegations of crimes in Ukraine since the beginning 

of the Russian-styled ‘special military operation’ in Ukraine, the full-scale Russian invasion of 
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Ukraine, which commenced on the 24th of February 2022.185 On the 3rd of March, Senator 

Lindsey Graham and other Senators from the Republican and Democratic parties sponsored a 

Senate resolution that spoke of the ICC in favourable terms and urged state parties to the Rome 

Statute to ‘petition the ICC’ to investigate Russian crimes in Ukraine.186 This resolution 

eventually got unanimous support in a Senate vote. The Biden administration ‘welcomed’ the 

opening of the ICC’s Ukraine investigation.187 

 

Conclusion 

 

This chapter has outlined a timeline of important events and decisions since 2017. This timeline 

illustrates an interesting and, at times, adversarial relationship between the US and the ICC 

since 2017. It has outlined the ICC’s decisions concerning Afghanistan, Palestine, and Ukraine. 

It has outlined the US response to US and Israeli nationals potentially being investigated by 

the ICC and US support for ICC involvement in Ukraine. Under the administration of Donald 

Trump, the US vehemently opposed the ICC’s legitimacy in investigating US and Israeli 

nationals, vowing to use any means to prevent this. Then, in 2022, some US officials 

encouraged ICC involvement in Ukraine to investigate alleged crimes of Russian nationals 

despite Russia being, like the US and Israel, a non-party state. This position appears 

hypocritical. The decision of PTC II not to authorise the Prosecutor to open an investigation 

into the Afghanistan situation appeared to capitulate to US pressure. The Appeals Chamber 

decision may have mitigated the damage of this. However, Karim Khan’s new approach and 

decision not to prioritise the alleged crimes of US nationals in his investigation may have 

worrying implications for perceptions of equality before the law at the ICC and stakeholders’ 

legitimacy perceptions. Pertinent questions remain: Have these developments negatively 

affected the legitimacy of the ICC in the eyes of its stakeholders? Has US policy and actions 

damaged the US credibility in ICJ? The next chapter will address the first question by analysing 

stakeholder perceptions and evaluating whether they suggest the ICC has become more or less 
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legitimate; this is the scalar assessment. This analysis will permit an evaluation of US policies’ 

impact on the US credibility in ICJ. 
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CHAPTER 4: THE SCALAR ASSESSMENT: 

Introduction 
 

The timeline in chapter three outlines the US-ICC relationship since 2017. Chapter four 

analyses stakeholders’ responses to eight selected key developments chronologically. Critiques 

and reactions by scholars, lawyers, personnel of organs of the ICC, states and their 

representatives, civil society actors, journalists, IGO, and NGO representatives are analysed. 

Reports of victims’ groups, submissions of victims’ representatives to the ICC, and amicus 

curiae representations to the ICC are also analysed. Many leading academics and lawyers’ 

analyses feature heavily in this chapter. However, they are more often found in blog posts, 

websites, or newspaper articles published soon after the developments occurred rather than in 

academic journals. There is an evaluation of responses to selected developments and an 

assessment of whether reactions suggest the ICC has become more or less legitimate in 

stakeholders’ perceptions due to the developments. There is also an assessment of the impact 

of US policies and actions on the US credibility in ICJ. 

 

THE TRUMP ADMINISTRATION 

4.1: Lead up to and eventual request to open an investigation into 
Afghanistan 
 

The first development is the lead-up to and eventual request to the PTC to permit the Prosecutor 

to open an investigation into the Afghanistan situation. This development marked the first time 

US nationals were potentially under ICC scrutiny.188 This development may have sent the US 

and the ICC on a collision course, as the US had consistently refused to accept the ICC’s 

jurisdiction over US nationals. Reactions are analysed, and there is an assessment of the impact 

of this development on stakeholders’ perceptions of the ICC’s legitimacy. 

 

Prominent lawyers working for NGOs, Richard Dicker and Katherine Gallagher, praised the 

request for signalling that the ICC would act impartially and exemplify equality before the law 

in fulfilling its mandate.189 Many stakeholders, including victims, supported the request and 
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urged the PTC to permit the Prosecutor to open the investigation and conduct it as outlined in 

the request.190 The Afghanistan Independent Human Rights Commission ‘welcomed’ the 

Prosecutor’s move and stated that the ICC is an ‘essential’ mechanism for combatting 

impunity.191 The Transitional Justice Coordination Group urged the PTC to open the 

investigation and urged Afghan authorities to cooperate.192 International Federation for Human 

Rights Vice-President and Armanshahr/Open Asia Executive Director Guisso Jahangiri called 

on the PTC to open the investigation.193 Amnesty International’s Solomon Sacco stated that 

this request was a ‘seminal moment’ and ‘investigations like this one are the reason the Court 

was set up’.194 Jamil Dakwar and Joshua Manson promoted ICC involvement for the 

proliferation of the norm that there should not be impunity for torture.195 However, not all 

stakeholders viewed the development as a positive. 

 

Pentagon spokesperson Eric Pahon stated, ‘Our view is clear: An ICC investigation with 

respect to U.S. personnel would be wholly unwarranted and unjustified’.196 John Bolton 
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implored the Trump administration not to ‘acknowledge the ICC’s legitimacy’.197 Bolton 

stated: ‘America’s long-term security depends on refusing to recognise an iota of legitimacy in 

this brazen effort to subordinate democratic nations to the unaccountable melding of executive 

and judicial authority in the ICC’.198 Bolton raised some legal issues concerning the US-ICC 

relationship. However, his response seems mainly concerned with ensuring US autonomy in 

determining how to contend with its national security objectives. 

 

In Bolton’s estimation, it is reasonable to assume that the ICC was always considered 

illegitimate concerning Americans. There is a view among some US officials that the US 

should not relinquish any autonomy to the ICC over how it conducts its wars and national 

security tactics, which exhibits an ideological incompatibility with the ICC. Opposition from 

the US may be damaging to the ICC’s legitimacy in a broad sense. However, observers 

generally recognise that states will oppose the ICC when the ICC attempts to scrutinise state 

actors without the support of the state’s government. In considering the ICC’s legitimacy, 

impartial observers’ perceptions may reflect a more balanced view. The increased attention the 

ICC may get from friction with the influential US could bolster the ICC’s legitimacy. However, 

opposition from the US suggests that some elements within the US saw the move as damaging 

to the ICC’s legitimacy. Nevertheless, most stakeholders’ responses suggest that this 

development positively affected their perceptions of the ICC’s legitimacy. The following 

section analyses stakeholders’ responses to Fatou Bensouda’s visa revocation. 

 

4.2: Visa restrictions imposed 
 

It is now pertinent to consider the effects of the visa revocation on stakeholder perceptions of 

the legitimacy of the ICC and the US credibility in ICJ by analysing and evaluating stakeholder 

responses. Predominantly representatives from human rights organisations, lawyers and 

scholars were critical of the US approach, with many believing that the move damaged the 

credibility and reputation of the US in ICJ. Dakwar called the policy ‘misguided and 

dangerous’.199 The Amnesty Centre for International Justice indicated that the US had taken 
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the wrong approach.200 Stephen Rapp stated that the visa revocation ‘hurts the U.S. reputation 

far more than it hinders the I.C.C. prosecutor’.201 Rapp criticised the policy for signalling that 

the US ‘had something to hide’ and aligning the US with the ‘world’s thugs and dictators’.202 

 

Others called the US out for attempting to interfere with the ICC, its independence and 

impartiality. Katherine Gallagher condemned the restrictions for interfering with ‘judicial 

proceedings’ and breaching international law.203 Richard Dicker labelled the move by the US 

as ‘an outrageous effort to bully the court and deter scrutiny of US conduct’ and criticised the 

signals that this approach was emanating.204 Judith Kelley raised the issue of the impact of US 

policies on global attitudes towards ‘support for multilateral cooperation and the global rule of 

law’.205 Daniel Balson of Amnesty International condemned the US approach as an ‘attack on 

international justice’.206 Balson stated, ‘[i]mpeding the work of ICC investigators disrupts its 

vital function and demands impunity for the White House’s own policies’.207 Balson warned 

of the signals that this would send to other states.208 Representatives of No Peace Without 

Justice even called on the ICC to investigate Mike Pompeo for obstruction of justice.209 

Predominantly, scholars, lawyers, and representatives of civil society groups, advocacy groups 

and NGOs expressed support for the ICC and were highly critical of the US approach. 

Nevertheless, many recognised the damage that the US approach could do to the ICC, with 
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many warning about the signals that the US approach would send to other states. It is now 

beneficial to consider the responses of states and IGOs. 

 

The Foreign Ministers of 22 countries endorsed a statement confirming their commitment to 

the ICC and concern about US measures.210 This message categorised US efforts as 

‘intimidation’.211 There was strong support for the ICC and concern about the visa restrictions 

from many European Union (EU) member states.212 The Canadian government supported the 

ICC and believed the US approach was wrong.213 Many representatives from IGOs echoed 

these views. Then President of the Assembly of States Parties (ASP) confirmed the ASPs’ 

support for the ICC in response to Pompeo’s threats in March 2019.214 Then ICC President, 

judge Chile Eboe-Osuji, urged the US to ‘reconsider their position’.215 UN experts called US 

sanctions ‘improper interference’ with the work of the ICC and its independence and expressed 

their ‘deep concern’.216 

 

The US is an influential actor; some stakeholders may view the ICC as damaged by a 

confrontation with the US. However, the US’s aggressive approach may have invigorated the 

ICC’s supporters. Although many warned against the signals the US approach would send, at 

this stage, stakeholder statements do not suggest that stakeholders perceived the ICC’s 
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legitimacy as being damaged because of Prosecutor Bensouda’s visa revocation. Stakeholder 

responses suggest this development damaged the credibility of the US in ICJ, putting them at 

odds with many historical allies concerning ICJ. In the following section, stakeholder responses 

to the PTC II decision to deny the Prosecutor’s request are analysed and evaluated. 

 

4.3: Request denied (PTC II decision of the 12th of April 2019) 
 

The following development is the first in this chapter that damaged perceptions of the ICC’s 

legitimacy of some of its consistent supporters. The PTC’s decision to reject the Prosecutor’s 

request to begin an investigation into the Afghanistan situation received heavy criticism. It is 

helpful to consider the reactions to this decision to analyse its impact on ICC legitimacy 

perceptions. 

 

Human rights and civil society actors were predominantly critical of the judges’ decision and 

reasoning.217 Amnesty International’s Biraj Patnaik stated that the PTC decision was a ‘“craven 

capitulation to Washington’s bullying”’.218 Human Rights Watch criticised the PTC for 

appearing swayed by political considerations.219 Param Preet-Singh viewed the ICC’s judges 

as having damaged the ICC’s credibility and criticised the judges’ decision for indicating to 

states that ‘obstructionist tactics’ are rewarded.220 Many lawyers and scholars echoed this 

view.221 Kevin Jon Heller lambasted the judges’ reasoning; one of his primary criticisms is the 
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signals the decision sends about the consequences of states’ recalcitrance.222 Vasiliev stated 

that this decision is ‘problematic’ for the symbolic value and legitimacy of the ICC and that 

this decision’s ‘legitimacy costs’ would be ‘high’.223 

 

It is hard to deny that the judges considered the political realities; their reasoning shows this. 

Mark Kersten was critical of the judges’ reasoning and scant explanation and that the judges 

did not reference ‘any other cases or jurisprudence on the subject’.224 Kersten’s analysis of this 

decision is insightful; even with an entirely recalcitrant US, opening the investigation ‘would 

likely bolster – not undermine – the court’s credibility’.225 Victims’ representatives filed a 

notice of appeal.226 Human Rights Watch criticised the judges for denying the victims ‘a path 

to justice’.227 Dakwar criticised the decision for its implications for victims, stating that it 

would ‘weaken’ the ICC.228 Amnesty International criticised the judges for abandoning victims 

and viewed this decision as harmful to the ICC’s legitimacy.229 Katie Taylor of Reprieve also 

criticised the decision for its implications for victims’ access to justice.230 Alternatively, Alex 

Whiting had a pragmatic reaction to the decision, stressing the importance of allocating the 
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ICC’s resources wisely.231 Nevertheless, it is reasonable to assert that this development 

negatively affected the ICC’s legitimacy to many civil society actors and groups. Next, it is 

beneficial to consider how other stakeholders responded for a complete overview of how this 

development affected the ICC’s sociological legitimacy. 

 

The White House denied the ICC’s legitimacy in its response.232 Donald Trump and Mike 

Pompeo celebrated this decision as a victory.233 The administration’s position had support from 

some US politicians who publicly responded.234 Israeli Prime Minister Benjamin Netanyahu 

also welcomed the decision.235 While this shows support for the decision, it does not logically 

follow that the ICC’s legitimacy improved for these stakeholders.236 With the high-ranking 

state officials’ responses analysed, political aims may colour perceptions of the ICC. However, 

concerning the US and Israeli leadership, their responses to the decision suggest they may see 

the ICC as illegitimate, at least concerning their states’ nationals as non-party states. This 

development is the first for which there is overwhelming evidence that the ICC’s legitimacy 

was negatively affected in the eyes of many diverse stakeholders. Next, responses to the 

Appeals Chamber’s decision are analysed and evaluated. 

 

4.4: Appeal decision 
 

The next development is the Appeals Chamber’s decision authorising the Prosecutor to 

investigate the Afghanistan situation. Critics lambasted the PTC’s decision to reject the 

Prosecutor’s request to open an investigation into the situation in Afghanistan; therefore, it 

should not be a surprise that the decision to permit the investigation to proceed received much 

public support. Stakeholders’ responses are considered next. 
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Jennifer Trahan stated, ‘the Appeals Chamber undid jurisprudence that could have become 

quite problematic for the future work of the Court’ and praised the decision for signalling the 

ICC’s commitment to its mandate.237 Param-Preet Singh praised the decision for signalling that 

victims should have access to justice and for signalling the impartiality of the ICC.238 Many 

commentators and human rights organisations in Afghanistan and worldwide echoed this 

sentiment.239 American legal scholar William Burke-White labelled the Appeals Chamber 

decision ‘legally sound and ethically right’.240 Burke-White characterised the Appeals decision 

as a potential turning point for the ICC that could allow it to pivot from seeking US support to 

focusing on scrutinising the US.241 Nikki Reisch praised the decision for signalling that 

‘authoritarian tendencies’ should not be accepted.242 The New York City Bar Association 

praised the ICC as a defender of the rule of law.243 The American Civil Liberties Union 

(ACLU) and the Coalition for the ICC supported the decision.244 UN Special Rapporteurs, 

international lawyers and Prosecutors, diplomats, human rights advocates, NGOs and scholars 
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‘submitted amicus briefs in support of the investigation.’245 This decision was recognised for 

its potential to send a powerful message regarding the ICC’s impartiality and independence.246 

Stakeholders predominantly saw the Appeal’s decision as a positive development for the ICC’s 

legitimacy. It is viewed as mitigating the negative impact of the PTC II’s controversial original 

decision. However, the most vehement opposition to this development came from the US and 

will be considered further in the next section. 

 

4.5: US response to the opening of the Afghanistan investigation and 
progression of ICC inquiries into Palestine 
 

The development considered in this section is the US response to the opening of the 

Afghanistan investigation and the progressing ICC inquiries concerning Palestine. The 

response included issuing Executive Order 13928 and the designation of Fatou Bensouda and 

Phakiso Mochochoko to be subject to sanctions. Reactions are analysed to assess the impact of 

US measures on stakeholders’ perceptions of the ICC’s legitimacy and the US credibility in 

ICJ. As this development is itself a response and because there was a large volume of reactions 

from many diverse stakeholders, it will be beneficial for clarity to split the responses into 

categories in this section. First, US officials’ responses are analysed before looking at the 

responses of other states and IGOs. Then there is a consideration of NGOs’ and civil society 

actors’ responses, first looking at those that were critical of the US response before considering 

those that supported the US response. 

 

4.5.1: US officials’ responses 
 

There was significant support in the US for a strong response to these ICC processes. The 

Trump administration aimed to delegitimise the ICC; while relevant, US government officials’ 

perceptions must be understood to be affected by political considerations and national interest. 

William Barr, then US Attorney-General, viewed the measures as ‘an important first step in 

holding the ICC accountable for exceeding its mandate and violating the sovereignty of the 

United States’.247 Barr accused other states of interfering with the ICC and the OTP of 
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‘corruption and malfeasance’, accusing Russia of manipulating the ICC but not offering any 

evidence or explanation.248 Kayleigh McEnany, then White House Press Secretary, also 

labelled ICC inquiries a threat to US sovereignty.249 However, some senior US politicians 

outside the Trump administration were critical of the administration’s approach, including 

Bernie Sanders and Patrick Leahy.250 

 

The US’s strong reaction may highlight the seriousness with which they considered ICC 

scrutiny; this could have bolstered the ICC’s sociological legitimacy to some stakeholders.251 

Considering the evident politicisation of the US response and the US position on ICJ 

historically, it suggests that some in the US view the ICC as illegitimate regarding Americans; 

they may have taken this position to protect specific interests. The US position is antithetical 

to the impartiality and independence of the ICC. The US response was designed for political 

expediency, to promote the administration’s aims and is therefore treated with some scepticism 

here. The most reasonable inference is that some high-ranking US politicians either viewed the 

ICC as having weakened its legitimacy due to its inquiries concerning Afghanistan and 

Palestine or viewed the ICC as illegitimate. Other stakeholders’ reactions to the US approach 

must now be analysed to determine an overview of perceptions regarding the opening of the 

Afghanistan investigation, the progressing inquiries relating to Palestine and the US response. 

 

4.5.2: Responses from IGOs and their representatives and other states officials’ responses 
 

The ten members of the UNSC at the time that were ICC state parties released a joint statement 

‘to reconfirm … unwavering support for the Court as an independent and impartial judicial 
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institution’ undeterred by any ‘threats’.252 Then President of the ASP stated his regret at US 

measures, declared ‘unwavering commitment’ to the ICC and called on ‘States Parties and all 

the stakeholders’ to ‘reiterate’ their support for the ICC.253 The ICC reiterated its commitment 

to its mandate.254 Then President of the ICC, judge Chile Eboe-Osuji’s response was insightful; 

he recognised powerful states see the ICC as a threat to their autonomy, ‘political interests and 

aspirations’, and this inherently demonstrates the ICC’s ‘value for humanity’.255 The EU 

labelled US sanctions ‘unacceptable’.256 Josep Borrell, EU High Representative, stated, ‘[w]e 

will resolutely defend it (the ICC) from any attempts aimed at obstructing the course of justice 

and undermining the international system of criminal justice’.257 The UN took ‘note with 

concern’ over the Executive Order, said a spokesperson for the Secretary-General.258 UN 

human rights experts criticised the US measures, particularly for threatening ‘victims’ access 

to justice’, for attacking the rule of law by interfering with the independence and impartiality 

of the ICC, and for its broad attack on human rights defenders and organisations.259 

 

A joint cross-regional statement by 67 ICC state parties confirmed these states’ commitment 

to the ICC and its independence and impartiality in the face of US threats, including several 
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NATO members.260 Dutch Foreign Minister Stef Blok ‘condemned’ the sanctions.261 The 

French Foreign Minister called on the US to change its approach and withdraw the sanctions.262 

The Gambian government and the government of Lesotho ‘expressed concern’ at US sanctions 

and support for their nationals Bensouda and Mochochoko.263 Benjamin Netanyahu was 

supportive of the US approach.264 

 

It is telling that public support for the US approach largely came from Israel.265 Israel is a close 

US ally, and neither the US nor Israel supported ICC inquiries potentially implicating their 

nationals. This partiality must be considered when analysing these stakeholders’ responses. 

The response from IGOs and other states is predominantly unified and coherent in its defence 

of the ICC in the face of US sanctions. This support for the ICC suggests the US approach may 

have galvanised the ICC’s supporters, and stakeholders’ responses broadly defended the ICC, 

suggesting that the measures did not harm the ICC’s legitimacy and could have bolstered its 

legitimacy. The attention the US drew towards the ICC may have had an undesired effect. The 

US approach damaged the credibility of the US, on ICJ, in the perceptions of many officials in 

other states or those representing relevant IGOs. 
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4.5.3: NGOs’ and civil society actors’ responses: responses critical of the US 
 

Human rights groups were generally critical of the measures.266 Balkees Jarrah of Human 

Rights Watch criticised the sanctions as a ‘shameful new low for US commitments to justice 

for victims of the worst crimes’, calling the policy a ‘stunning perversion of US sanctions’.267 

Richard Dicker called the US approach ‘extortion’.268 Over 50 groups, including human rights 

groups, victims’ groups, and other advocacy groups, were critical of the US policies and urged 

the US to reverse course in a joint statement.269 

 

Retired US Army Officer Wesley Clark called the US approach ‘unnecessary’ and ‘a tragic 

mistake’ and accused the US of acting like a ‘rogue state’.270 Former US Ambassadors-at-Large 

and international Prosecutors, including Nuremberg Prosecutor Benjamin Ferencz, co-signed 

a statement labelling the US approach ‘reckless and shocking’ and reiterating the widespread 

criticism of the policies for damaging the US standing in ICJ and for being antithetical to the 

rule of law.271 Clint Williamson, former US Ambassador-at-Large for War Crimes Issues, 

stated, ‘the United States stands virtually alone among liberal democracies in its rejection of 

the ICC’.272 Williamson viewed the Trump administration’s approach as damaging to the US 

international standing.273 David Kaye and Beth Van Schaack were both critical of the US 

approach, particularly for sanctioning international civil servants.274 Haley Anderson viewed 

the US choice of targets to designate as subjects of the sanctions as problematic because the 

US designated two African officials and ignored other potential subjects from other regions.275 
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William Burke-White called the measures ‘fundamentally misguided’.276 Burke-White viewed 

these measures as damaging to the US ‘commitment to human rights and the rule of law’ and 

called the US categorisation of the ICC ‘threat’ as a national emergency ‘almost farcical’.277 

He recognised the US response as a ‘recognition of the power of international law’.278 He 

criticised the US for using measures usually reserved for terrorists or dictators on international 

lawyers working for an institution established by multilateral agreement between many 

states.279 Burke-White argued that this approach would strengthen ICC efforts, not weaken 

them.280 However, he warned that this set a ‘dangerous’ precedent for despots worldwide, and 

many echoed this view.281 

 

Almost 190 American lawyers and legal scholars signed a statement condemning the Executive 

Order and imploring the US to reverse course.282 This statement viewed these measures as 

damaging to the US ‘credibility’.283 Many who publicly supported the ICC in response to US 

threats and sanctions raised the issue that the US was attacking the victims’ ability to achieve 

justice.284 The International Bar Association (IBA) condemned the Executive Order.285 The 

American Bar Association (ABA) President stated she was ‘deeply disturbed’ by the Executive 

Order.286 Four law professors and the Open Society Justice Initiative took a case to a US federal 

court against President Trump, Mike Pompeo, and other administration members due to legal 
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issues with Executive Order 13928.287 ACLU attorneys also brought a case against the Trump 

administration, disputing the legality and constitutionality of the Executive Order.288 These 

cases ended after the Executive Order was rescinded. That these cases were filed demonstrates 

that the Trump-era policies may have damaged the US credibility in ICJ. Sarah Leah Whitson 

called the US approach ‘uniquely perverse’.289 Whitson raised concerns about the longer-term 

impact of the US attitude towards the ICC on the strength of accountability and anti-impunity 

norms and any deterrent effect of the ICC.290 

 

4.5.4: NGOs’ and civil society actors’ responses: supporters of the US approach 
 

The US approach had some support. Brett Schaefer and the Heritage Foundation supported the 

administration’s approach.291 The Conference of Presidents of Major Jewish Organizations was 

critical of the ICC’s situation choices and stated that these would ‘jeopardise’ the organisation’s 

legitimacy.292 Morse Tan labelled the ICC ‘corrupt’.293 John Yoo and Ivana Stradner framed 

the ICC’s steps as threatening US national sovereignty, encouraging the US to ‘weaken defense 

ties with ICC member countries, and cut foreign aid to any nation that cooperates with the 

Court’.294 Yoo’s links to the alleged US crimes are relevant when weighing his perception, as 

he was one of the drafters of the ‘torture memos’.295 The controversial ‘torture memos’ advised 

the CIA that the use of ‘enhanced interrogation techniques’ was legally permissible.296 There 
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have been calls for those ‘who formulated the legal guidance’ authorising the use of torture to 

face criminal trials.297 Therefore, Yoo cannot be considered an impartial stakeholder. 

 

4.5.5: Analysis of stakeholders’ responses to this development 
 

The US approach appeared undiplomatic, hypocritical, and contrary to the rule of law. The US 

had little public support from other states, barring chiefly and unsurprisingly, Israel. Israel does 

not appear to be an objective supporter of the US position; instead, a fierce US ally that strongly 

opposed the ICC investigating alleged crimes concerning the situation in Palestine. For these 

purposes, however, generally, stakeholder responses suggest that the Trump-era US-ICC 

relationship damaged the US credibility in ICJ. The ICC’s sociological legitimacy was not 

negatively affected due to the interactions during this time; the public responses analysed 

support this evaluation. Generally, voices criticising the legitimacy of the ICC are coming from 

officials and former officials with an interest in preventing the ICC from investigating their 

state’s citizen’s actions. Next is an analysis and evaluation of responses to the developments 

occurring after the Biden administration had taken control of the White House. 

 

THE BIDEN ADMINISTRATION 

4.6: Sanctions rescinded 
 

The next development selected is the Biden administration’s rescission of the sanctions and 

Executive Order 13928. The approach of the Biden administration may be more diplomatic, 

but it does not exhibit US commitment to ICJ.298 The Biden administration maintains that ICC 

jurisdiction over US nationals can only follow US ratification of the Rome Statute. 

Nevertheless, the administration is willing to use its influence over the ICC to encourage 

investigations it supports, including into other non-party states nationals’ alleged crimes. It is 

again pertinent to analyse stakeholders’ responses to evaluate the impact of this development 

on the ICC’s sociological legitimacy and the US credibility in ICJ. This section begins by 

analysing the responses of NGOs and civil society actors. 
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The ABA and the IBA ‘welcomed’ the removal of the sanctions and the rescission of Executive 

Order 13928.299 The IBA President framed this as a ‘step’ in the right direction regarding US 

commitment ‘to the rule of law and … justice for atrocity crimes’.300 Philippe Sands 

‘welcomed’ the removal of the sanctions.301 Sands stated, ‘[i]t will be good to have the U.S. 

back fighting for the international rule of law, not against it’.302 However, not openly fighting 

against the international rule of law is not the same as fighting for it.303 Owiso Owiso argued 

that praise for removing the sanctions was ‘undeserved’.304 Owiso’s analysis is reasonable; the 

US has damaged its credibility in ICJ. Richard Dicker’s take was perspicacious, seeing the 

removal of sanctions as the beginning of ‘the long process of restoring US credibility on 

international justice through the ICC’.305 

 

Victor Ochen gave a personal account of his feelings on the removal of the sanctions, feeling 

‘a profound sense of relief’.306 Ochen viewed the removal of the sanctions as ‘reinforcing a 

clear message of hope and peace—to the world’.307 However, it is not easy to share this 

optimism. Amnesty International called on the US to go further by ratifying the Rome 

Statute.308 The Center for Constitutional Rights (CCR) welcomed the removal of the sanctions, 

astutely describing this as an ‘overdue - step toward curtailing U.S. obstruction of 

accountability at the’ ICC.309 The CCR and Amnesty International’s responses are perceptive. 
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Al-Haq welcomed the development.310 A statement from over 80 NGOs advocated for the 

position the Biden administration went on to take.311 Christopher Hale saw the removal of the 

sanctions as a return to ‘long-standing foreign policy’ which could bolster US ‘foreign policy 

credibility’.312 Hale argued that a more diplomatic and ‘principled’ approach to the ICC would 

‘garner the Biden White House much-needed legitimacy’.313 Hale recognised the US could not 

continue to defend impunity for alleged US crimes related to the Afghanistan situation ‘without 

significant cost to both the U.S. and ICC’.314 The American Israel Public Affairs Committee, a 

pro-Israel lobbying group, criticised the move.315 The lobbying group J Street, a pro-Israel 

organisation prioritising peace, alternatively welcomed the sanctions end.316 Next, it is 

pertinent to consider the responses of states and IGOs. 

 

President of the ASP Silvia Fernandez de Gurmendi described the removal of the sanctions as 

‘helpful in promoting “a rules-based international order.”’317 The ICC personnel named as 

subjects of the sanctions welcomed their removal and set out their wish for ‘a cooperative 

relationship’.318 Lesotho’s Foreign Affairs and International Relations Minister expressed the 

Lesotho government’s delight at the sanctions end.319 The ICC welcomed the policy change 

and looked forward to the potential ‘to reengage with the US’.320 
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Josep Borrell stated that this was a step in the right direction from the US and reiterated the 

EU’s support for the ICC.321 Borrell signalled the EU’s support of ‘the “universality” of the 

Rome Statute’.322 Over ‘50 former prime ministers, foreign ministers and senior international 

officials’ from European states indicated their commitment to the ICC in a letter to the 

Guardian.323 These officials viewed the ending of the sanctions as a move in the right 

direction.324 The government of Japan echoed these views.325 A spokesperson for the UN 

Secretary-General stated that this was a welcome development and indicated support for the 

ICC.326 Secretary Blinken called the sanctions ‘inappropriate and ineffective’.327 

Representative Ilhan Omar ‘lauded’ the decision to remove the measures.328 In the US, more 

moderate voices were prominent, and of course, this is a product of the change of 

administration. Benjamin Netanyahu alternatively ‘urged’ the Biden administration to keep the 

sanctions in place.329 

 

In holistically analysing the responses to the removal of the sanctions, stakeholders generally 

viewed this development as a positive for the US and the ICC. There is evidence that it 

strengthened perceptions of the legitimacy of the ICC. Many stakeholders indicated a 

commitment to the ICC in response to this development. It is observed in the stakeholders’ 

responses that this development may have restored a level of US credibility on ICJ. In the 

following section, there is a consideration of responses to Karim Khan’s decision to deprioritise 

aspects of the Afghanistan investigation and an evaluation of what these responses suggest for 

this thesis. 
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4.7: Karim Khan’s deprioritisation of aspects of the Afghanistan 
investigation 
 

The new Prosecutor, Karim Khan, changed the OTP’s approach to the Afghanistan 

investigation. Khan decided to deprioritise elements of the investigation, particularly those that 

implicated the US, despite no new information on US domestic inquiries and in contravention 

of the decisions and inquiries conducted and laid down before he took office.330 Prosecutor 

Khan’s announcement signalled the intention to ‘promote accountability efforts within the 

framework of the principle of complementarity’ concerning the parts of the investigation not 

prioritised.331 Khan’s position is that the evidence suggests that the ‘prioritised’ crimes were 

‘the worst in terms of gravity and scale’.332 Many praised the decision to investigate the 

‘prioritised’ groups and hold them accountable for their crimes. However, the selective nature 

of the Prosecutor’s approach proved controversial.333 Again, it will be informative to analyse 

the stakeholders’ responses to evaluate what their responses suggest was the effect of the 

development on the sociological legitimacy of the ICC and US credibility in ICJ. The analysis 

will begin by considering the responses of states’ officials and IGOs. 

 

US State Department spokesperson Jalina Porter indicated her department was ‘pleased’ by the 

Prosecutor’s approach.334 The Taliban labelled the ICC biased.335 On the 31st of October 2022, 

PTC II authorised the Prosecutor to resume the investigation in Afghanistan.336 The judges 

interestingly stressed that the ‘authorisation relates to all alleged crimes falling within the 

situation’—explicitly referring to the 2017 request which named US forces and the CIA.337 

This authorisation appears to include direction by the judges to the Prosecutor on how to 
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conduct investigations. This instruction is somewhat of a rebuke of the Prosecutor’s 

‘deprioritising’ statement of September 2021. Nevertheless, given that the Prosecutor’s office 

controls the investigation and requests the issuance of warrants and summonses, this 

‘deprioritisation’ is concerning. Next, analysing the responses of NGOs and civil society actors 

is beneficial. 

 

Human rights activist Horia Mosadiq believed this decision would likely damage the ICC’s 

legitimacy in the eyes of many Afghans.338 Activist Shaharzad Akbar viewed the move as 

corroborating a narrative that the ICC is a tool of the West.339 Jennifer Gibson of Reprieve 

labelled the move ‘political’ and called it out for favouring the US and its allies.340 Ghulam 

Sakhi, human rights activist and researcher involved with Afghan human rights groups, stated 

his view that the influence of major powers over ICJ was ‘tragic’, believing the ICC should 

investigate alleged crimes of all parties to the conflict.341 Human Rights Watch’s Patricia 

Gossman and Liz Evenson, and Matt Cannock of Amnesty International, criticised the measure 

for its potential impact on perceptions of the independence and impartiality of the ICC.342 

 

Both Liz Evenson and Katherine Gallagher raised the issue that the Prosecutor’s move rewards 

recalcitrance, which sends a dangerous message.343 Gallagher criticised the use of ‘the 

language of terrorism’ by the ICC Prosecutor when referring to the crimes of Islamic State.344 

Gallagher noted that the political connotations of ‘the language of terrorism’ suggests that the 

ICC considers states’ aims rather than whether acts amount to crimes under the Rome 

Statute.345 Consequently, its potential to protect civilians could be damaged.346 Gallagher 

warned the ICC against allowing states to dictate its activities through its budget.347 The ICC’s 

limited resources are an oft-cited justification for deprioritising elements of the Afghanistan 
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investigation.348 Amnesty International urged the Prosecutor to investigate all sides involved 

in the situation, viewing the decision as dangerous for the legitimacy of the OTP.349 Human 

rights advocacy groups were also critical of the Prosecutor’s choice not to consult with relevant 

stakeholders about this approach before making the announcement.350 Some victims’ 

representatives welcomed the Prosecutor’s transparency and recognised his office’s mandate 

to ‘establish priorities’; however, they called on organs of the ICC to improve their outreach to 

victims and called for the ‘proper distribution of information’.351 Other representatives, 

including Katherine Gallagher, expressed deep concern over the move and called on the 

Prosecutor to give ‘equal priority’ to the alleged crimes of the ‘deprioritised’ groups.352 

 

Deprioritising the alleged crimes of US forces and the CIA and the alleged crimes of the 

previous, US-backed Afghan authorities have been viewed as a ‘setback’ for the ‘equal 

application of the rule of law’.353 These allegations’ systemic nature and scale would seem to 

put them squarely within the ICC’s remit.354 It is not difficult to imagine that the ICC deciding 

not to investigate alleged US and United Kingdom crimes concerning Iraq and Afghanistan 

could make the ICC appear pro-western and biased and damage legitimacy perceptions.355 The 

ICC has already suffered these criticisms for several years.356 Of course, Khan is British; in 

Trahan’s perspicacious view, this exacerbates ‘the problematic optics’.357 Trahan’s analysis 

that the US sees ‘itself as above the rule of law’ is a logical inference taken from US policy 

and actions.358 Trahan viewed Khan’s decision to deprioritise US nationals’ alleged crimes as 

 
348 Anderson (n 338). 
349 Amnesty International, ‘Afghanistan: ICC Prosecutor’s Statement on Afghanistan Jeopardises his Office’s 

Legitimacy and Future’ (Amnesty International, 05 October 2021) 

<www.amnesty.org/en/documents/ior53/4842/2021/en/> accessed 05 December 2022. 
350 International Federation for Human Rights, ‘Resumption of the ICC investigation into Afghanistan’ (n 333). 
351 The Situation in the Islamic Republic of Afghanistan (Response to “Request to Authorise Resumption of 

Investigation Under Article 18(2) of the Statute” (ICC-02/17-161)) ICC-02/17-164 (01 October 2021). 
352 The Situation in the Islamic Republic of Afghanistan (Response to “Request to Authorise Resumption of 

Investigation Under Article 18(2) of the Statute”) ICC-02/17-167-AnxA (7 October 2021). 
353 Jennifer Trahan, ‘Prosecutor De-Prioritizes ICC Investigation of US Torture Program’ (Opinio Juris, 01 

October 2021) <https://opiniojuris.org/2021/10/01/prosecutor-de-prioritizes-icc-investigation-of-us-torture-

program/> accessed 04 December 2022. 
354 ibid. 
355 ibid; Arnaud Mafille, ‘Whitewashing US crimes in Afghanistan: Why the ICC Must Go’ (Middle East Eye, 04 

October 2021) <www.middleeasteye.net/opinion/afghanistan-us-war-crimes-whitewashing-icc> accessed 04 

December 2022. 
356 John Reynolds and Sujith Xavier, ‘“The Dark Corners of the World”: TWAIL and International Criminal 

Justice’ (2016) 14 JICJ 959, 965-979. 
357 Trahan, ‘Prosecutor De-Prioritizes ICC Investigation of US’ (n 353). 
358 ibid. 



 

53 
 

squandering ‘potential leverage’ and viewed the move as a ‘misstep’ on the Prosecutor’s 

behalf.359 

 

Imran Jan criticised the move for being inconsiderate of the conflict context and yielding to US 

pressure.360 Jan framed this move as negating Bensouda’s ‘bravery’.361 Worryingly, Jan 

implied the US might be using influence behind the scenes to manipulate the ICC, pressuring 

the ICC to investigate the ‘unfriendly’ new Afghan government, the Taliban, and to cease any 

investigations into alleged US crimes.362 Some stakeholders believed there was an implicit 

acceptance by elements at the ICC that they would deprioritise allegations implicating the US 

in return for an end to US hostility.363 These perceptions suggest that this development will 

have severe ramifications for some stakeholders’ legitimacy perceptions. Walter Bonné 

categorised the Prosecutor’s statement as a ‘blow’ to the legitimacy of the ICC and as a ‘historic 

low’ which could do ‘lasting reputational harm’.364 Bonné believed that Khan’s statement 

makes the ICC look ‘like a puppet’ institution.365 Nada Kiswanson argued that the Prosecutor 

breached elements of the Rome Statute and other rules, decisions, and policies, particularly 

article 54(1), by limiting his investigation to specific groups.366 Julian Elderfield recognised 

that this decision makes political and practical sense for the ICC in terms of its prospects for 

successful prosecutions but viewed the decision as damaging to the legitimacy of the OTP.367 

 

Kelebogile Zvobgo categorised this development as a failure and criticised the OTP for ‘letting 

the United States off the hook’.368 Zvobgo argued that appearing biased can have great 

importance for the ICC’s legitimacy perceptions which are paramount to its ability to fulfil its 
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potential—stating that the decision was ‘inconsistent’ with the ICC’s aims.369 Douglas 

Guilfoyle supported Karim Khan’s decision and praised it for its pragmatism.370 Guilfoyle’s 

argument is credible. However, although the ICC is restricted, inter alia, by its resources and 

the political machinations of states, it must not pursue ‘selective justice’.371 Guilfoyle and 

others with this view should not accept the ICC’s corruption. However, Guilfoyle’s 

commendation of the move may show it was a positive development for the ICC’s legitimacy 

in his perception. It is pertinent to evaluate what stakeholders’ responses to this development 

reveal about the ICC’s legitimacy and US credibility in ICJ. 

 

Many stakeholders believe Khan’s office erred here, weakening the ICC’s sociological 

legitimacy to some extent. The move had some public support, and broadly stakeholders 

expressed that they were pleased that the ICC would investigate the crimes of the Taliban and 

Islamic State-Khorasan Province while generally stating regret at the limitations placed on the 

investigation. Khan’s decision is significant. It dealt a blow to hopes that the ICC may help 

improve accountability for crimes committed by major powers’ actors.372 The ICC’s legitimacy 

appears damaged in most stakeholders’ perceptions because of Karim Khan’s strategy.373 

Overwhelmingly, stakeholders’ perceptions suggest that the ‘impression’ will be ‘more one of 

double standards than pragmatism’.374 Next is an analysis and evaluation of responses to US 

support for ICC involvement in Ukraine in 2022. 

 

4.8: US support for Ukraine investigation 
 

The final development considered here is the US support for the ICC investigation into the 

situation in Ukraine. Even though this support has been cautious, it is evident. This 

development is interesting for the ICC’s legitimacy. Karim Khan welcomed US support for the 

Ukraine investigation.375 The US appeared to endorse ICC jurisdiction over Russian nationals, 
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which exposed US hypocrisy. Nevertheless, the investigation is warranted and widely 

supported, bringing opportunities for the ICC to strengthen its legitimacy and support. 

Reactions to this development are analysed, focusing on how it impacted stakeholders’ 

legitimacy perceptions of the ICC and US credibility in ICJ. First, state officials’ responses are 

analysed. 

 

The Russian response highlights the damage the US has done to perceptions of the legitimacy 

of the ICC.376 Russian officials can and have pointed to US hypocrisy and the anti-ICC US 

policies when addressing the Ukraine investigation.377 This response exemplifies why so many 

stakeholders warned the ICC and the US about the signals this saga sent to other states. While 

the US essentially demands prosecutorial discretion for international crimes over its nationals, 

the ICC should be cautious in courting its support. If Prosecutor Khan had not deprioritised 

alleged US crimes in the Afghanistan situation, observers could reasonably argue that the ICC 

was attempting to fulfil its mandate. The current situation is a charade. The US had sanctions 

on ICC staff not two years ago; now, the ICC has tacitly admitted it cannot scrutinise US actions 

and is courting US support and cooperation in the Ukraine situation.378 Stakeholders’ reactions 

suggest that there is a perceived double standard.379 US officials’ responses are considered 

next. 

 

Undoubtedly, elements in the US would have preferred to keep US policy clear about 

jurisdiction for non-party states’ nationals.380 Nevertheless, there was US support for ICC 

involvement in Ukraine. Republicans Lindsey Graham and Rick Scott favoured supporting ICC 

involvement out of apparent pragmatism, viewing the ICC as a suitable avenue to pursue 

criminal trials against Russians for crimes related to the conflict in Ukraine. Some US 

politicians emphasised the hypocrisy of the US approach.381 Ilhan Omar argued that US 
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opposition to the ICC ‘hampered’ the US ability to support ICC investigations into other 

situations.382 Omar introduced bills that would, inter alia, repeal ASPA; and called on the US 

to join the ICC.383 Eight Democrats cosponsored the resolutions.384 André Carson, a US 

congressman, stated, ‘I believe that joining the ICC now is one of the best ways to achieve 

accountability for atrocities and violations of human rights’.385 Congresswoman Sara Jacobs 

supported repealing the laws that limit US cooperation and funding to the ICC.386 These bills 

did not pass into law. Next, it is beneficial for the analysis to consider the responses of NGOs 

and civil society actors. 

 

Reed Brody of the International Commission of Jurists warned that the disproportionate focus 

on Ukraine risks making the ICC appear like ‘the legal arm of NATO’.387 The Coalition for the 

ICC warned that disproportionate support and attention on the Ukraine situation might risk 

‘exacerbating perceptions of politicization of and selectivity in the Court’s work’.388 Brody 

also warned of the impact of a perception of inequality at the ICC, arguing that such a 

perception may damage ‘the long-term integrity and global acceptance of the ICC’.389 US 

policies appear antithetical to fundamental notions of international law derived from 

Nuremberg, with lineage back to much older notions of fairness and equality as aspects of the 

rule of law.390 Laurel Fletcher accused the US of ‘selectively deploying’ the ICC.391 Fletcher 

made a link that is a theme recognised in this thesis that ‘U.S. leaders appear to be 

substantiating Germans’ post-World War II complaints that “Nuremberg was victors’ 

justice”.’392 All that can be said with a degree of certainty is that the US has never consented 
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to an international tribunal with jurisdiction over Americans; a particular demand seems to be 

that the US requires essentially prosecutorial discretion. The US appears hypocritical, which 

may damage the field and the institutions the US has an influence over. The US has also had a 

significant influence in this area historically and influences the ICC, not least through its role 

as a permanent member of the UNSC. 

 

Oona Hathaway saw the widespread support for ICC involvement in Ukraine amongst states 

as exhibiting potential for the reinvigoration of the international system.393 However, the 

evident double standard may dissuade some from supporting the ICC.394 Zvobgo recognised 

US hypocrisy in supporting ICC involvement in the situation in Ukraine.395 Many stakeholders 

argued that this development exposed ‘US double standards’.396 Noam Chomsky pointed out 

US hypocrisy calling the US ‘the leading rogue state by a huge dimension’.397 The ICC’s 

legitimacy has been negatively affected in the view of many stakeholders. Many stakeholders’ 

perceptions suggest the view that the ICC is pro-western and biased, or at least warned the ICC 

against allowing this legitimacy criticism to continue. Next, responses are analysed and 

evaluated to determine the impact of this development on stakeholders’ legitimacy perceptions 

and US credibility in ICJ. 

 

US hypocrisy is plain to see and may dissuade would-be ICC supporters as it may make the 

ICC appear biased towards NATO, ‘the west’, or the US.398 Oona Hathaway correctly said that 

the US should support accountability efforts for crimes in Ukraine.399 However, Prosecutor 

Khan must commit to investigating US crimes under the ICC’s jurisdiction when appropriate; 

otherwise, there may be untold damage to perceptions of the ICC’s legitimacy.400 With 
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relatively widespread accusations of hypocrisy and double standards and the ICC’s apparent 

capitulation to US pressure, the optics seem particularly damaging to the ICC’s legitimacy at 

this stage.401 Stakeholders’ perceptions reflect this. While less critical elements praise US 

support for the ICC concerning Ukraine, the overall evidence points to the ICC’s sociological 

legitimacy being generally lessened in the stakeholders’ eyes due to this development. 

Stakeholders’ perceptions also suggest that this development further damaged US credibility 

in ICJ. The US funds much of the Ukrainian defence.402 The US position remains unchanged; 

it supports accountability when accountability suits its goals and interests.403 Finally, the 

following section finishes the chapter by summarising the analysis. 

 

Conclusion 
 

Prosecutor Bensouda tried to rebuild the legitimacy of the ICC by investigating impartially 

without fear or favour and signalling to the world that those who commit grave crimes should 

be punished no matter who they are. This progress may have been destroyed by deprioritising 

allegations implicating the US shortly before courting US support to investigate Russians. To 

put it bluntly, the conclusion that the Biden era has seen more damage to the ICC’s sociological 

legitimacy is primarily Karim Khan’s responsibility. Stakeholders’ responses broadly suggest 

Khan’s deprioritisation of elements of the Afghanistan investigation and the perception that 

there is a disproportionate focus on the Ukraine investigation are related. The optics are 

particularly damaging because Khan is British, the United Kingdom and the US are close allies, 

and the US recently ran a campaign of sanctions and intimidation against the ICC. Many 

stakeholders’ perceptions are that Khan capitulated to this campaign. A scalar assessment of 

stakeholder responses suggests that the ICC’s sociological legitimacy has been damaged due 

to developments since 2017. Evidence also suggests that US-ICC relations since 2017 have 

damaged the US credibility in ICJ. The Biden era has so far been more damaging to the 

legitimacy of the ICC than the Trump era. Biden’s administration does not appear to have more 

commitment to ICJ than the Trump administration.404 The Biden administration maintains that 

the ICC cannot prosecute non-party states’ nationals when this is antithetical to US interests.405 
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Developments in the ICC-US saga since 2017 have further exposed the US position on ICJ. 

The pattern appears to reveal that the US is pro-accountability for these crimes, essentially, 

when it can ensure prosecutorial discretion over allegations that may impact US interests.406 It 

seems the US supports investigations where impunity for grave crimes is a complaint that fits 

a political adversary. The next chapter sets out the key insights taken from this thesis. 

  

 
406 Verma and Simons (n 301). 
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CHAPTER 5: CONCLUSIONS 

The events in the background and context section in chapter one and the timeline in chapter 

three create a picture of a consistently hypocritical US position on ICJ. Since the First World 

War, consecutive administrations have not supported an ICJ tribunal with jurisdiction over US 

nationals without the US having prosecutorial discretion. This thesis provides significant 

evidence of why the question of US credibility in ICJ was inherently interesting. US policies 

and actions and responses to them show that the US credibility in ICJ has suffered because of 

how they have engaged with ICJ and the ICC. This thesis has demonstrated that the US should 

no longer be considered a leading nation in ICJ. Understanding this and the US’s 

disproportionate influence over the ICC is critical for fully understanding why the events in the 

timeline had particular relevance to the ICC’s legitimacy perceptions. 

 

A review of the literature concerning legitimacy focussing on international governance 

institutions with a particular focus on the ICC allowed the formation of a delineated framework 

for assessing the impact of US-ICC interactions since 2017 on ICC legitimacy perceptions. The 

literature review examined the significance of sociological legitimacy for the functioning of 

the ICC. The literature review demonstrated the significance of external forces to the 

legitimacy perceptions of the ICC and set out the scalar legitimacy assessment for chapter four. 

This scalar assessment was conducive to gaining an insight into the sociological legitimacy of 

the ICC and was illustrative about why criticisms arise and how to avoid them. 

 

The scalar assessment considered stakeholder responses to significant developments in US-

ICC interactions since 2017 and assessed what impact these interactions had on perceptions of 

the legitimacy of the ICC and on the US credibility in ICJ. The focus was on stakeholder 

responses, as sociological legitimacy depends on these perceptions. 

 

The thesis suggested that stakeholders’ perceptions of the ICC’s legitimacy are particularly 

sensitive to the ICC’s judges or Prosecutors appearing to act selectively. We can see that 

reactions to the PTC II’s controversial decision and reasoning of the 12th of April 2019 not to 

permit the Prosecutors’ request to open an investigation into the Afghanistan situation suggest 

that this development was viewed as negatively impacting the ICC’s sociological legitimacy 

to most stakeholders whose responses were analysed. Karim Khan’s decision to deprioritise 

aspects of the Afghanistan investigation that implicated US nationals or US-backed actors also 
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damaged most stakeholders’ perceptions of the ICC’s legitimacy. The fact that the US had 

sanctions on ICC staff shortly before the deprioritisation decision damaged many stakeholders’ 

perceptions. Evidence that the ICC was encouraging US support for the ICC investigation into 

the situation in Ukraine shortly after seems to have created the impression with many 

stakeholders’ that the OTP acted selectively and is now acting in line with US interests 

concerning the Ukraine and Afghanistan investigations in particular. Perceptions of the ICC’s 

independence, impartiality and legitimacy have been damaged.  

 

The ICC may have assisted in exposing US hypocrisy. Stakeholders’ responses 

overwhelmingly suggest that the US credibility on ICJ has lessened due to the events 

considered. US hypocrisy in ICJ is an ongoing issue, and its origins predate 2017. However, 

Prosecutor Bensouda’s bold decision to seek to investigate all sides in the Afghanistan conflict 

turned out to be revealing. The Trump administration’s vehement and defensive response 

revealed that even powerful states such as the US are concerned about the significance of being 

investigated by the ICC and the reputational damage that this could do in international and 

domestic politics. The ICC has potential. While it lacks enforcement powers, its potential 

symbolic significance is relevant. The stakeholders’ responses also suggest that the ICC and 

its components and actors’ decisions and steps are more important to perceptions of the ICC’s 

sociological legitimacy than was initially assumed. When a state opposes the ICC as the US 

did in such an overt way, largely stakeholders reiterated their support for the ICC when they 

viewed the ICC as acting in line with its proscribed processes and within its mandate. 

Stakeholders’ legitimacy perceptions of the ICC were affected negatively, more so when the 

ICC’s actors made decisions viewed as selective.  

 

The US position in practice is that it supports investigations that are conducive to US interests 

and will attempt to deny the ICC’s jurisdiction when ICC scrutiny would be antithetical to US 

interests. The US has done this by being involved in exempting certain states’ nationals from 

ICC jurisdiction through its role at the UNSC. It has also selectively and inconsistently adopted 

the position that the ICC does not have jurisdiction over non-party states’ nationals, even where 

the ICC would have jurisdiction under the Rome Statute. 

 

The double standard is clear. The US supported the ICC in exercising its jurisdiction over non-

party states’ nationals of Sudan, Libya, and Russia. However, the US vehemently denied the 

ICC’s jurisdiction over non-party states’ nationals concerning alleged Israeli or US crimes in 
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situations where the ICC can also establish jurisdiction under the Rome Statute. Therefore, the 

ICC must be cautious in encouraging US support if it does not wish for further damage to its 

sociological legitimacy worldwide. There is still time for the ICC, and there is still room for 

progress. The Afghanistan investigation rumbles on slowly at this stage. More developments 

are occurring, and the investigation is not static. If Karim Khan were to reprioritise the 

deprioritised aspects of the Afghanistan investigation, damage to legitimacy perceptions could 

be addressed. Many lawyers, academics, and activists have called for this outcome. Even the 

judges suggested the OTP investigate all sides in the PTC’s decision to reopen the Afghanistan 

investigation in October 2022. 

 

The period since 2017 has increased the visibility of the US’s hypocritical position; this is due 

to the US potentially receiving ICC scrutiny about the Afghanistan situation and the widely 

criticised response of the Trump administration, sanctioning ICC staff. US support for ICC 

involvement in Ukraine in 2022 exacerbated perceptions of hypocrisy. US policy must change. 

The US has lost credibility in ICJ. US action through the ‘war on terror’ and the US refusal to 

acquiesce to ICC scrutiny has sent a clear message to other states and major powers. The US 

has signalled that states should only prosecute grave crimes when it is politically expedient to 

the states’ government, which may encourage states to commit abuses. Some Russian 

responses to the ICC investigation in Ukraine specifically refer to the US policies attempting 

to interfere with the Afghanistan investigation. The Ukraine invasion has already seen 

numerous allegations of grave crimes.407 The damage the US has done to the ICC in the last 

five years is significant. They have weakened the ICJ system, and stakeholders’ responses 

overwhelmingly suggest this. As this thesis has shown, scholars and lawyers, such as Walter 

Bonné, Jennifer Trahan, and Kelebogile Zvobgo, have argued this. 

 

Major policy reversals from the US are not likely at this stage. The ICC must be conscious of 

these legitimacy criticisms and be cautious with their interactions with the US to avoid further 

damaging legitimacy perceptions. Unfortunately, many states have refused to cooperate with 

the ICC. With major powers controlling the UNSC and China, Russia, and the US unlikely to 

ratify the Rome Statute, the future of the ICC is still being determined. Its ability to fulfil its 

mandate in the future is far from set. Its record so far is widely criticised. Signalling that major 

 
407 UN News, ‘War Crimes have been Committed in Ukraine Conflict, Top UN Human Rights Inquiry Reveals’ 

(UN News, 23 September 2022) <https://news.un.org/en/story/2022/09/1127691> accessed 21 January 2023. 
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powers actors can commit crimes on state parties’ territory without ICC scrutiny is antithetical 

to the ICC’s core aims. Damage to the ICC’s sociological legitimacy may lead to more grave 

crimes, where the only permanent international tribunal with a mandate to investigate these 

crimes is deemed weak or illegitimate or if many stakeholders openly question its independence 

and impartiality. 

 

The ICC’s sociological legitimacy has suffered due to US-ICC interactions since 2017. 

Stakeholder perceptions surprisingly suggest the Biden era has done more damage to the ICC 

than the Trump era, which exhibited open hostility to the ICC. Chapter four showed that the 

Trump-era measures and rhetoric received much criticism, with stakeholders generally 

indicating their support for the ICC. Notably, the decision of PTC II on the 12th of April 2019 

was criticised by most stakeholders. However, as the decision was reversed on appeal, it is 

considered an example of the ICC going through its legal processes. Responses to the Appeal’s 

decision indicate that it was mainly considered a positive development for the ICC’s legitimacy 

perceptions. Therefore, legitimacy perceptions could be argued to have largely recovered after 

the original decision was quashed on appeal. 

 

In contrast, the controversial decision of Karim Khan to deprioritise aspects of the Afghanistan 

investigation involving US actors and the US support for ICC involvement in Ukraine harmed 

the sociological legitimacy of the ICC to many stakeholders as they viewed the Prosecutor as 

acting selectively. Nevertheless, the criticism of Karim Khan’s deprioritisation decision and 

PTC II’s decision indicates that the ICC’s actors’ actions and decisions are paramount to the 

ICC’s legitimacy perceptions. The ICC’s components and actors must act impartially and 

independently in all the situations it is involved. It may be more beneficial to the ICC’s aims 

to investigate the crimes of major powers actors than to ensure the support of a powerful state 

that keeps itself out of the ICC’s jurisdiction by any means. Its core aims should be to combat 

impunity and promote accountability. It must act in a way that supports the fulfilment of its 

aims. 

 

The US-ICC relationship since 2017 damaged the ICC’s legitimacy and the US credibility in 

ICJ. The US should repeal ASPA and ratify the Rome Statute. It appears logical that if major 

powers, particularly the US, ratified the Rome Statute, perceptions of the ICC’s legitimacy 

worldwide would likely improve. The US is unlikely to make these steps at this stage. 
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Undoubtedly, many would see this as bestowing credibility on the US in ICJ, which could 

seriously bolster the fight against impunity in the long term. 
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