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About Us

The NI Human Rights Commission (the Commission) protects and
promotes the human rights of everyone in NI. We do this by:

keeping under review the adequacy and effectiveness in NI of law and
practice relating to the protection of human rights;

monitoring the implementation of Protocol Article 2;

reporting to the Secretary of State for NI and the NI Executive Office
on the implementation of Protocol Article 2;

advising the Secretary of State for NI and the Executive Committee of
the NI Assembly of legislative and other measures which ought to be
taken to protect human rights and/or implement Protocol Article 2;

advising the NI Assembly whether proposed legislation is compatible
with human rights standards and/or Protocol Article 2;

promoting understanding and awareness of the importance of human
rights and/or of Protocol Article 2 in NI, for example, by undertaking
or commissioning or otherwise assisting research and educational
activities;

giving assistance to individuals who apply to it for help in relation to
proceedings involving law or practice concerning the protection of
human rights and/or involving an alleged breach (or potential future
breach) of Protocol Article 2;

bring proceedings involving law or practice concerning the protection
of human rights;

taking judicial review proceedings in respect of an alleged breach (or
potential future breach) of Protocol Article 2;

intervening in legal proceedings concerning human rights where it need
not be a victim or potential victim of the unlawful act to which the
proceedings relate;

intervening in legal proceedings concerning an alleged breach (or
potential future breach) of Protocol Article 2;

conducting investigations;

requiring a person to provide information and documents in their
possession, and to give oral evidence, in respect of an investigation;

entering a specified place of detention in NI, in respect of an
investigation;

bringing any appropriate matters of relevant to Protocol Article 2 to
the attention of the Specialised Committee on issues related to the
implementation of the Protocol established by the UK-EU Withdrawal
Agreement; and

publishing its advice and the outcome of its research and investigations.
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Our mission statement:

The Commission champions and guards the rights of all those who live in
NI.

Chief Commissioner: Alyson Kilpatrick BL

Commissioners: Helen Henderson
Jonathan Kearney
Justin Kouame
David Lavery CB
Eddie Rooney
Stephen White OBE

Chief Executive: Dr David Russell
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Abbreviations

CJEU

Court of Justice of the European Union

CoE Council of Europe

ECHR European Convention on Human Rights

ECtHR European Court of Human Rights

EEA European Economic Area

EU European Union

NI Northern Ireland

UK United Kingdom

UN United Nations

UN CAT United Nations Convention Against Torture, Inhuman or
Degrading Treatment or Punishment

UN CERD United Nations Convention on the Elimination of All
Forms of Racial Discrimination

UN CEDAW | UN Nations Convention on the Elimination of All Forms of
Discrimination Against Women

UN CRC United Nations Convention on the Rights of the Child

UN CRPD United Nations Convention on the Rights of Persons with
Disabilities

UN ICCPR United Nations International Covenant on Civil and
Political Rights

UN ICESCR | United Nations International Covenant on Economic,

Social and Cultural Rights
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Understanding the Annual Statement

The Commission’s annual statement uses a traffic light system to assist
readers.

Red e identifies a subject that requires immediate action by the UK
Government, NI Executive or relevant public authorities where the issue
may be an ongoing violation or abuse of human rights within NI.

Amber ) identifies a subject that requires action by the UK
Government, NI Executive or relevant public authorities, but is not a level
that constitutes an ongoing violation or abuse of human rights. Amber
means initial steps have already been taken or been acknowledged as
necessary by the relevant body. The necessary action has not yet been
completed.

Green ‘ identifies a subject that requires action by the UK Government,
NI Executive or relevant public authorities and a firm commitment has
been made, followed by an effective response.
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Foreword

We are trying to recover from the worst of Covid. We are mourning those
who died and continuing to suffer the ill effects of the pandemic. We are
facing a cost of living crisis that will, as with the pandemic, hurt most

the people who are at greater risk. If we learned a single lesson from the
pandemic, it is that there must be universal application of human rights,
which is practical and effective. It is not enough to have a framework of
principles if they are not adhered to. It is not enough to have a body of
laws if they are not enforced. It is not enough to speak the language of
human rights if we do not convert it into positive action. If human rights
matter to any of us, they must apply to all of us. They can, amongst other
things, shield us from abuses of power, provide for those who struggle to
provide for themselves and protect those who might not be protected

by the majority. Those who signed the European Convention on Human
Rights understood that. Those who signed the Belfast (Good Friday)
Agreement 1998 also knew that.

The Belfast (Good Friday) Agreement promised complete incorporation
of the European Convention on Human Rights into Northern Ireland’s law,
with direct access to local courts for enforcement. That was enshrined in
statute in the Human Rights Act 1998 and the Northern Ireland Act 1998.
That was restated recently, in the special commitment to rights in the
Ireland/Northern Ireland Protocol. Despite that, we are concerned at the
recent direction of travel in, for example, the UK Government’s proposals
for legacy and for replacement of the Human Rights Act. We fear, not
least, they will create a hierarchy of rights and rights-holders, which is the
antithesis of universal human rights.

This annual report contains a detailed analysis of rights’ protection across
Northern Ireland. | cannot do justice to it in a few words and will not try.
Suffice to say it demonstrates where progress is made and where more
needs to be done. There are more areas for concern this year, which is
troubling, but we will continue to do all we can to ensure that they are
dealt with. In doing so, we rely on colleagues across Northern Ireland and
on the public who engage with us. We want to do more and to reach
those who did not think we could help them. We value every human being
equally. If we do not, we are not worthy of our title. | wish to take this
opportunity to restate my commitment, as Chief Commissioner, to the
protection of human rights across Northern Ireland for all the people of
Northern Ireland.

After my first full year in post, | must thank my colleagues; those on

the Board with whom | share collective strategic responsibility, and my
colleagues who bring experience and expertise to a range of disciplines.
Together, we make the Commission work. This annual statement is a
reflection of that.
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Chapter 1 Introduction

The Commission was established following the Belfast (Good Friday)
Agreement 1998. It is a national human rights institution with ‘A status’
accreditation at the Global Alliance of National Human Rights Institutions.

Having assessed developments affecting human rights protections in
NI throughout 2022, the Commission publishes this annual statement,
operating in accordance with the NI Act 1998, and recalling its mandate to:

keep under review the adequacy and effectiveness in NI of law and
practice relating to the protection of human rights, and

to aadvise the Secretary of State for NI and the Executive Committee
of the NI Assembly of legislative and other measures which ought to
be taken to protect human rights.

The Commission is mandated in accordance with Article 2(1) of the
Protocol on Ireland/NI of the UK-EU Withdrawal Agreement to ensure
there is no diminution of rights protected in the ‘Rights, Safeguards and
Equality of Opportunity’ chapter of the Belfast (Good Friday) Agreement
1998 as a result of the UK’s withdrawal from the EU. It is also mandated to
ensure that, if certain EU equality laws are changed after 1 January 2021 to
improve the protection of human rights, then NI will keep pace with those
changes.

The Commission exercises this mandate alongside the Equality
Commission for NI, and through the Joint Committee of representatives of
the Human Rights Commissions of NI and Ireland.

The Commission’s statutory functions for this purpose in accordance with
the EU (Withdrawal Agreement) Act 2020 are:

to monitor the implementation of Article 2 of the Protocol on Ireland/
NI to the UK-EU Withdrawal Agreement (Protocol Article 2);? and

to advise the Secretary of State for NI and the Executive Committee
of the NI Assembly of legislative and other measures which ought to
be taken to implement Protocol Article 2.3

The Commission operates under the UN Paris Principles and, in particular,
respects the responsibility of a national human rights institution to:

submit to the Government, Parliament and any other competent
body, on an advisory basis either at the request of the authorities
concerned or through the exercise of its power to hear a matter
without higher referral, opinions, recommendations, proposals and
reports on any matters concerning the promotion and protection of
human rights.*

The Commission has assessed developments during 2022 against
domestic human rights standards and those treaty obligations of the

1 Section 69, NI Act 1998.

2 Section 78A(1), NI Act 1998.

3 Section 78A(5), NI Act 1998.

4 A/RES/48/134, ‘UN General Assembly Principles Relating to the Status of National Institutions’, 20 December 1993.
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UN and European systems that are legally binding in NI.> Moreover, since
1 January 2021 the Commission assesses developments against the
requirements of Protocol Article 2.°

Domestic standards

The ECHR is given direct domestic effect across the UK as a consequence
of the Human Rights Act 1998. Subject to limited exception all public
authorities in NI must ensure that their actions are compatible with the
Human Rights Act and therefore with the ECHR.

The definition of a public authority includes a court or tribunal, and any
person certain of whose functions are of a public nature.”

Protocol Article 2 is given domestic effect through the EU (Withdrawal)
Act 2018 and the EU (Withdrawal Agreement) Act 2020, which confirm
that all rights, obligations and remedies from the Withdrawal Agreement,
including Protocol Article 2, are recognised and available in domestic law.®

Human rights law applies directly in NI by virtue of section 24(1) of the NI
Act 1998. That means that Ministers of the Executive Committee of the NI
Assembly (NI Executive) and NI Executive departments are required to
ensure that all legislation and actions are compatible with the ECHR and
Protocol Article 2.2

The NI Assembly is proscribed from making any law that is incompatible
with the ECHR or with Protocol Article 2.°

Moreover, section 26 of the NI Act 1998 requires compliance with other
international human rights obligations. For that purpose, the Secretary of
State for NI may, by direct order, prohibit any proposed action by Ministers

of the NI Executive and devolved Executive departments.”

Binding international standards

The treaties which the UK has ratified and is bound by include:
e CoE European Convention on Human Rights 1950 (ECHR),?
e CoE European Social Charter 19613

5 By ratifying a treaty the State agrees to be bound by the contents of that treaty.

6 Article 2, Protocol on Ireland/NI to the Agreement on the Withdrawal of the UK of Great Britain and NI from the EU and
the European Atomic Energy Community 2020.

7 Section 6, Human Rights Act 1998. This means that private sector contractors may, depending on their role, be subject to
the requirements of the Human Rights Act.

8 Section 7A, EU (Withdrawal) Act 2018.

9 Section 24 of the NI Act 1998 states: “A Minister or NI department has no power to make, confirm or approve any
subordinate legislation, or to do any act, so far as the legislation or act - a) is incompatible with any of the [ECHR]...
rights; aa) is incompatible with Article 2(1) of the Protocol on Ireland/NI in the EU Withdrawal Agreement (rights of
individuals)”.

10 Section 6 of the NI Act 1998 states: “1) A provision of an Act is not law if it is outside the legislative competence of the
[NI] Assembly. 2) A provision is outside that competence if.. ¢) it is incompatible with any of the [ECHR]... rights; ca) it is
incompatible with Article 2(1) of the Protocol on Ireland/NI in the EU Withdrawal Agreement (rights of individuals)”.

1l Section 26 of the NI Act 1998 states: “If the Secretary of State considers that any action proposed to be taken by a
Minister or NI department would be incompatible with any international obligations, with the interests of defence or
national security or with the protection of public safety or public order, he may by order direct that the proposed action
shall not be taken”.

12 UK ratification 1951 and given further domestic effect by the Human Rights Act 1998.

13 UK ratification 1962. The UK has signed, but not ratified, the CoE Revised European Social Charter 1991.

1



12

Northern Ireland Human Rights Commission 2022 Annual Statement

UN Convention on the Elimination of All Forms of Racial
Discrimination 1965 (UN CERD)™

UN International Covenant on Civil and Political Rights 1966 (UN
ICCPR),"®

UN International Covenant on Economic, Social and Cultural Rights
1966 (UN ICESCR),"®

UN Convention on the Elimination of All Forms of Discrimination
Against Women 1981 (UN CEDAW),"

UN Convention Against Torture, Inhuman or Degrading Treatment
or Punishment 1984 (UN CAT),'®

UN Convention on the Rights of the Child 1989 (UN CRC),'"®
CoE European Charter for Regional or Minority Languages 199220

CoE Framework Convention for the Protection of National
Minorities 19982

Charter of Fundamental Rights of the EU 2000,?%?

UN Optional Protocol to the UN CRC on the Involvement of
Children in Armed Conflict 2000,%

UN Optional Protocol to the UN CRC on the Sale of Children, Child
Prostitution and Child Pornography 2000,%4

CoE Convention on Action against Trafficking in Human Beings
200525

UN Educational, Scientific and Cultural Organisation Convention
on the Protection and Promotion of the Diversity of Cultural
Expressions 2005,%¢

UN Convention on the Rights of Disabled Persons 2006 (UN
CRPD),?’

CoE Convention on the Protection of Children Against Sexual
Exploitation and Sexual Abuse 2007 (Lanzarote Convention),?® and

CoE Convention on Preventing and Combating Violence Against
Women and Domestic Violence 2071 (Istanbul Convention).?®

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

UK ratification 1969.
UK ratification 1976.
UK ratification 1976.
UK ratification 1986.
UK ratification 1988.
UK ratification 1991.
UK ratification 2001,
UK ratification 1998.
UK ratification 2000.
UK ratification 2003.
UK ratification 2009.
UK ratification 2008.
UK ratification 2007.
UK ratification 2009.
UK ratification 2018.
UK ratification 2022.
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Treaty examinations

The Commission, in assessing compliance with international human rights
standards, takes account of the findings of international monitoring
bodies that are directed to or otherwise apply to NI, as well as the general
comments and other interpretative texts adopted by such bodies.*°

Treaty examinations in 2022

CoE Framework Convention for the Protection of National
Minorities

In March 2022, the Commission made a written submission to inform
the CoE Advisory Committee on the Framework Convention for the
Protection of National Minorities’ fifth report monitoring the UK'’s
implementation of the Framework Convention. In April 2022, the
Advisory Committee conducted a country-visit meeting with the
Commission, government officials, parliamentarians, representatives
of minorities, civil society organisations and other relevant bodies
across the UK, including NI. The Advisory Committee is due to
publish its adopted opinion, with further consultation possible, before
the CoE Committee of Ministers adopts a resolution containing
conclusions and recommendations on the UK’s implementation on
the Framework Convention. The fifth cycle monitoring of the UK is
due to be completed in early 2023.

UN Convention against Torture

In June 2022, the UN CAT Committee published its List of Issues
prior to reporting in respect of the seventh periodic report of the
UK. Disappointingly, the list of issues stage of the process took
place without meaningful engagement with the Commission, the
UK National Preventive Mechanism or civil society organisations.
In May 2023, the responding State report is due with the UN CAT
Committee’s examination of the written and oral submissions it
received to be considered later that year.

Universal Period Review

In August 2022, Universal Period Review Info hosted a pre-session
to the UK’s fourth cycle examination by the Human Rights Council
Universal Periodic Review. The Commission made written and oral
submissions to inform the review process. In November 2022, the
Universal Periodic Review Working Group conducted its review

of the UK, and the resulting outcome report was adopted by

the Human Rights Council. The outcome report includes several
recommendations for the UK Government on how the human rights
situation can be improved in the UK.

30 These standards developed by the human rights bodies of the CoE and UN are non-binding, but provide further
guidance in respect of specific rights areas.

13
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Constitutional Protections

@ A Bill of Rights for NI

In 2015, the UN Human Rights Committee expressed concern at “the slow
progress in introducing the Bill of Rights for NI” and recommended that
the UK Government “ensure that the Bill of Rights for NI incorporates all
the rights enshrined in the [UN ICCPR] and expedite the process of its
adoption” . In 2016, the UN CERD Committee,*> UN CRC Committee,**
and UN ICESCR Committee®* also recommended that the UK Government
expedite the enactment of a Bill of Rights for NI.

In 2008, as required by the Belfast (Good Friday) Agreement 1998 and
the NI Act 1998, the Commission provided advice to the UK Government
on a Bill of Rights for NI. On receipt of its advice the NI Office sought
views from the public by way of a public consultation, which found
“considerable support from human rights and community groups for a
wide-ranging Bill of Rights along the lines of that recommended by the NI
Human Rights Commission”.®®

Since 2010, the UK Government has referred to a lack of political
consensus around a Bill of Rights for NI.°¢ This lack of political consensus
is reflected in the absence of any significant development.

In 2020, following commitments made in the New Decade, New Approach
Agreement, a NI Assembly Ad Hoc Committee on a Bill of Rights was
established to consider the creation of a Bill of Rights for NI.3” This
included looking at the implications of a Bill of Rights for NI and what
rights it might include.

A panel of five experts was to be appointed by the First Minister and
Deputy First Minister to support the work of the Ad Hoc Committee on
a Bill of Rights.*® The Ad Hoc Committee wrote to the Executive Office
on a number of occasions seeking updates on the panel and expressing
concern that it had not been appointed.*® In 2022, the Expert Panel had
not been appointed at conclusion of the Ad Hoc Committee on a Bill of
Rights” work,*© which affected the Ad Hoc Committee’s ability to make
decisions.”

31 CCPR/C/GBR/CO/7, ‘UN Human Rights Committee Concluding Observations on the Seventh Periodic Report of the UK
of Great Britain and NI', 17 August 2015, at para 5 and 5(b).

32 CERD/C/GBR/CQO/21-23, ‘UN CERD Committee Concluding Observations on the Combined Twenty-first to Twenty-third
Periodic Reports of the UK of Great Britain and NI', 3 October 2016, at para 10.

33 CRC/C/GBR/CO/5, ‘UN CRC Committee Concluding Observations on the Fifth Periodic Report of the UK of Great Britain
and NI’, 12 July 2016, at para 7(b).

34 E/C12/GBR/CQO/6, 'UN ICESCR Committee Concluding Observations on the Sixth Periodic Report of the UK of Great
Britain and NI’, 14 July 2016, at para 10.

35 UK Parliament Hansard, ‘House of Commons (Westminster Hall) - Bill of Rights (NI)’, 16 July 2003.

36 John Manley, ‘No Bill of Rights until Stormont consensus says British government’, /rish News, 17 May 2022; Stormont
House Agreement, 23 December 2014, at para 69; NI Office, ‘Written Statement to Parliament: A Bill of Rights for NI -
Next Steps’, 16 November 2010.

37 NI Office, ‘New Decade, New Approach’ (NIO, 2020), at para 5.26.

38 Ibid.

39 NI Assembly, ‘Report of the Ad Hoc Committee on Bill of Rights’ (NIA, 2022), at para 8.
40 Ibid.

41 Ibid, at para 13.
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The Ad Hoc Committee on a Bill of Rights discussed and received
briefings from a wide range of stakeholders and experts on human

rights, including the Commission, and those directly affected. In 2021, the
Commission provided further written evidence to the Ad Hoc Committee
on Bill of Rights, which gave an overview of how the ‘no diminution’
commitment in Protocol Article 2 and the provisions of the EU Charter

of Fundamental Rights should inform the development and drafting

of a NI Bill of Rights.?? In its evidence, the Commission highlighted the
opportunities to ensure a complementarity of approach regarding the Bill
of Rights, Human Rights Act 1998 and the Protocol Article 2 commitment
and advised that Protocol Article 2 strengthened the argument for a Bill
of Rights. Together with the Equality Commission for NI, the Commission
provided oral evidence on Protocol Article 2 and a NI Bill of Rights.*?

In February 2022, the Ad Hoc Committee on a Bill of Rights published

its report, which concluded its work. The report reaffirmed that “human
rights of many individuals and groups in NI are not sufficiently protected”
and that a majority supports a Bill of Rights for NI.** The report also
referenced the Commission’s evidence which highlighted the importance
of the EU Charter in the absence of a Bill of Rights and the limits of
Protocol Article 2.4° The Ad Hoc Committee on a Bill of Rights concluded
that it “supported the creation of a Bill of Rights [for NI] in principle”, but
was unable to advise as to what form this should take due to the absence
of an expert panel and the Democratic Unionist Party’s disagreement with
this position.4®

In 2021, the Commission responded to the Independent Human Rights Act
Review Team’s UK wide Call for Evidence,*” highlighting the importance

of Protocol Article 2.8 In March 2022, in its response to the Ministry of
Justice consultation on Human Rights Act Reform,*® the Commission
advised that Protocol Article 2 is limited in scope and is no substitute for
a NI Bill of Rights.>® A wide range of NI legislation relevant to rights may
be susceptible to diminution that would be incapable of challenge via
Protocol Article 2, but could be protected by a non-retrogression clause in
a Bill of Rights for NI.

In 2022, there has been no further progress on creating a Bill of Rights for
NI since the Ad Hoc Committee on a Bill of Rights published its report.

42 NI Human Rights Commission, ‘Briefing Note to the Ad Hoc Committee on a Bill of Rights EU Withdrawal and a Bill of
Rights” (NIHRC, 2021).

43 NI Assembly Hansard, ‘Ad Hoc Committee on a Bill of Rights: Implications of Brexit for Human Rights - Equality
Commission for NI and NI Human Rights Commission’, 29 April 2021.

44 NI Assembly, ‘Report of the Ad Hoc Committee on Bill of Rights’ (NIA, 2022), at paras 9 and 11.
45 NI Assembly, ‘Report of the Ad Hoc Committee on Bill of Rights’ (NIA, 2022), at 180 and 186-188.
46 Ibid, at para 13.

47 Independent Human Rights Act Review Team, ‘Independent Human Rights Act Review Team: Call for Evidence’ (MoJ,
2021).

48 NI Human Rights Commission, ‘Submission to the Independent Human Rights Act Review Team'’s Call for Evidence’
(NIHRC, 2021).

49 Ministry of Justice, ‘Human Rights Act Reform: A Modern Bill Of Rights - A Consultation to Reform the Human Rights Act
1998' (MoJ, 2021).

50 NI Human Rights Commission, ‘Response to the Consultation on Human Rights Act Reform: A Modern Bill of Rights’
(NIHRC, 2022).

15
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Recommendations

The Commission continues to recommend that the UK Government,
particularly the Ministry of Justice, actively engages with and
expeditiously implements its commitment to legislate for a Bill of
Rights for NI, as set out in the Belfast (Good Friday) Agreement 1998.

® A Charter of Rights for the island of Ireland

The Commission and the Irish Human Rights Commission were mandated
by the Belfast (Good Friday) Agreement 1998 to consider through a Joint
Committee “the possibility of establishing a charter, open to signature by
all democratic political parties, reflecting and endorsing agreed measures
for the protection of the fundamental rights of everyone living in the
island of Ireland”.®

In 2011, the Commission and the Irish Human Rights Commission jointly
presented advice to the UK Government and Government of Ireland, the
Speaker of the NI Assembly and the Ceann Comhairle of D&il Eireann.52
The Speaker and Ceann Combhairle both agreed to forward the advice
to political parties in their respective legislative bodies for further
consideration. Over a decade later, no further communication has been
received on this matter.

Recommendations

The Commission recommends that political parties in both NI and
Ireland adopt a Charter of Rights for the island of Ireland, with the UK
Government and Government of Ireland as co-guarantors.

» Birthright

Recognition in the Belfast (Good Friday) Agreement 1998, of the
“birthright of all the people of [NI]... to identify themselves and be
accepted as Irish or British, or both”, has attracted renewed focus in the
context of EU withdrawal, due to the implications for access to EU free
movement rights.

In 2020, the Joint Committee of the Commission and the Irish Human
Rights and Equality Commission published a legal analysis and proposals
for reform to enshrine the commitment in domestic law.>* Under Section
1 of the British Nationality Act 1981, anyone born in the UK to a British,
Irish, or settled parent, is deemed British. In 2019 and 2021, unsuccessful
attempts were made to challenge these provisions before the Upper
Immigration and Asylum Tribunal and NI High Court.>*

51 Joint Committee of the NI Human Rights Commission and the Irish Human Rights Commission, ‘The Advice of the Joint
Committee on a Charter of Rights for the Island of Ireland’ (NIHRC, 2011).
52 Ibid.

53 Alison Harvey, ‘A Legal Analysis of Incorporating into UK Law the Birthright Commitment under the Belfast (Good
Friday) Agreement 1998’ (NIHRC and IHREC, 2020).

54 De Souza (Good Friday Agreement: Nationality) [2019] UKUT 355, at para 54-57; In the Matter of Ni Chuinneagain [2021]
NIQB 79, at para 17.
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In 2020, following a commitment in New Decade, New Approach
Agreement,®*® temporary changes came into force to allow for a “relevant
person of NI” to access EU free movement law protections.®® A relevant
person of NI was defined as someone who is a British citizen, an Irish
citizen, or both British and Irish and was born in NI to a parent who was
British, Irish or both, or otherwise entitled to reside in NI without any
restriction on their period of residence. On 30 June 2021, this scheme
closed, in line with the EU Settlement Scheme.*’

In 2021, following written and oral evidence from the Commission,®

the House of Commons NI Affairs Committee report on Citizenship

and Passport Processes in NI recommended that the UK Government

and Government of Ireland agree a shared approach to the birthright
provisions to remove any remaining ambiguity.®>® The NI Affairs Committee
further called on the UK Government to “clarify the meaning of the phrase
‘to be accepted as’ in Article 1(vi) of the Agreement, including how it

is respected and upheld in the [UK] Government’s approach towards

the birthright provisions for the people of NI”.%° In February 2019, the

NI Affairs Committee also urged the UK Government to publish in full

the results of a review on the matter announced by then Prime Minister,
Theresa May MP.°' Former Secretary of State for the Home Department,
Priti Patel MP, had later denied there had been a formal review, stating
that “the conclusion of that work was published in the New Decade,

New Approach deal”.?? In February 2022, the UK Government’s response
to the recommendations was published by the NI Affairs Committee.®®
While committing to continue working closely with the Government of
Ireland on a range of issues, the UK Government restated its view that
“UK nationality legislation - including the British Nationality Act 1981 - is
compliant with the agreed text of the Belfast (Good Friday) Agreement” 64

In 2021, the Commission recommended that the then Nationality and
Borders Bill be amended to recognise the birthright commitment.®® In
February 2022, during a House of Lords debate on the then Nationality
and Borders Bill, Lord Sharpe of Epsom, representing the UK Government,
opposed an amendment on the subject.®® Lord Sharpe stated that the
birthright provisions were already clear and that further legislation would

55 NI Office, ‘New Decade, New Approach’ (NIO, 2020), at 48.
56 Home Office, ‘Statement of Changes in Immigration Rules CP232’ (HO, 2020), at 10.

57 NI Human Rights Commission, ‘EU Settlement Scheme Extended to the People of NI: What Does it Mean for Me?’
(NIHRC, 2020).

58 NI Human Rights Commission, ‘Submission to the NI Affairs Committee Inquiry into Citizenship and Passport Processes’
(NIHRC, 2021); UK Parliament Hansard, ‘NI Affairs Committee Inquiry into Citizenship and Passport Processes in NI - NI
Human Rights Commission’, 10 March 2021; NI Human Rights Commission, ‘NI Affairs Committee Inquiry into Citizenship
and Passport Processes in NI: NIHRC Commentary on the NI Office/Home Office Submission to the Committee’ (NIHRC,
2021).

59 NI Affairs Committee, ‘First Report of Session 2021/2022 on Citizenship and Passport Processes relating to NI' (HoC,
2021, at para 14.

60 Ibid.

61 Ibid, at para 16; Prime Minister’s Office, ‘Press Release: PM speech in Belfast’, 5 February 2019.

62 Letter from Home Secretary, Priti Patel MP, to NI Human Rights Commission, 4 May 2020.

63 NI Affairs Committee, ‘Second Special Report of Session 2021/2022 on Citizenship and Passport Processes relating to NI:
Government Response to the Committee’s First Report of Session 2021-2" (HoC, 2022)

64 NI Affairs Committee, ‘Second Special Report of Session 2021/2022 on Citizenship and Passport Processes Relating to NI:

Government Response to the Committee’s First Report of Session 2021-2" (HoC, 2022), at paras 12 and 16.

65 NI Human Rights Commission, ‘Response to Call for Evidence by the Joint Committee on Human Rights on the
Nationality and Borders Bill' (NIHRC, 2021), at paras 3.1-3.4.

66 House of Lords, ‘Nationality and Borders Bill: Fourth Marshalled List of Amendments to be Moved in Committee of the
Whole House’ (HoL, 2022), at 186.
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risk impinging upon the freedom of the people of NI to choose what
their identity means to them.®’ In April 2022, the Nationality and Borders
Act received Royal Assent, with no amendments to address the issue of
birthright included.

Recommendations

The Commission recommends that the Home Office amends
nationality and immigration laws to reflect the commitment under
the Belfast (Good Friday) Agreement 1998 that it is the birthright of
all the people of NI to identify, and be accepted, as Irish or British or
both, without any loss of rights or entitlements.

®» Common Travel Area

Article 3 of the Ireland/NI Protocol recognises that the UK and Ireland
“may continue to make arrangements between themselves relating to
the movement of persons between their territories”, subject to Ireland’s
obligations under EU law.

In 2018, the Commission and the Irish Human Rights and Equality
Commission commissioned and published research which noted that the
Common Travel Area is “written in sand”, and that what legal underpinning
it had was largely dependent on EU rights.®® The report identified that
putting these rights on a legal footing in a bilateral Common Travel Area
treaty would be the strongest form of protection. Such a treaty codifying
“common immigration rules, travel rights, residency rights and related
rights to education, social security, work, health, and security and justice”
would be the ‘gold standard’ for safeguarding those rights.

In 2019, the UK Government and Government of Ireland signed a
Memorandum of Understanding setting out what they understand by
the Common Travel Area and associated rights and privileges.®® The
Memorandum of Understanding clarifies that the Common Travel Area
only extends to British and Irish citizens and further clarifies that it does
not create “legally binding obligations”.”®

The UK Government and the Government of Ireland have agreed a treaty
which codifies the areas relating to social security coordination.”" However,
all other rights associated with the Common Travel Area, including free
movement of people, the rights to reside and to work, the rights to

social housing, social protection, healthcare and education, are based on
reciprocal protections in the domestic law in the UK and Ireland.

In 2021, the Commission provided oral evidence to the House of Commons
NI Affairs Committee’s inquiry on Citizenship and Passport Processes in NI

67 UK Parliament Hansard, ‘House of Lords: Nationality and Borders Bill (Committee Stage) - Lord Sharpe of Epsom -
Column 1937’, 10 February 2022.

68 Sylvia de Mars, Colin Murray, Aoife O’'Donoghue and Ben Warwick, ‘Discussion Paper on the Common Travel Area’
(NIHRC and IHREC, 2018), at 11.

69 Memorandum of Understanding between the Government of the UK of Great Britain and NI and the Government of
Ireland Concerning the Common Travel Area and Associated Reciprocal Rights and Privileges, 8 May 2019.

70 Ibid, at para 2 and 17.

71 Convention on Social Security between the Government of the UK and the Government of Ireland 2019. This Convention
has not yet entered into force.
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and outlined the limited legal underpinning to Common Travel Area rights
in the absence of supporting EU law.”? UK withdrawal from the EU has
brought these matters into sharper focus and has, in part, prompted the
Commission to undertake further research on Protocol Article 2 and the
right to health and the rights of frontier workers.”®

In 2021, new Home Office guidance on the Common Travel Area took
effect, stating that while travellers into the UK from Ireland need not
show a passport to a Border Force officer, they may be asked to show

a document confirming their identity and nationality.”* EEA and Swiss
citizens may be asked to show their passport or identity card to enter
Great Britain when travelling from Ireland if they are encountered by
Border Force. Only certain categories of people may use their identity
card, such as those who have EU settled status, the rest will be required to
show their passport. The Commission has raised concerns about the risk
of racial profiling in the context of additional checks arising from EU exit’
and wrote to the Home Office inquiring about the training, guidance and
procedure in place to prevent and address such occurrences.’®

Nationality and Borders Act: Electronic Travel Authorisations

In 2021, the UK Government published its then draft Nationality and
Borders Bill, which provided for Electronic Travel Authorisations. An
Electronic Travel Authorisation will be required for all non-British citizens
who require leave to enter the UK when travelling from Ireland to the

UK. Irish citizens are excluded as individuals not requiring leave to enter
the UK by virtue of Section 3ZA of the Immigration Act 1971. However,

a significant number of individuals who do not hold recognised UK
immigration status will be affected despite free travel across the island of
Ireland being available to them under the current system.

While the Explanatory Notes confirmed that British and Irish citizens
do not require an Electronic Travel Authorisation, their permission to
travel will require evidence of their nationality, as “demonstrated by their
passports”.”’ It is unclear what measures are in place to decide which
individuals will be required to ‘demonstrate’ that permission to travel.

In December 2021, the Commission wrote to the former Secretary of

State for the Home Department, Priti Patel MP, to raise concerns about
proposals to introduce Electronic Travel Authorisations.”® The letter
advised that the imposition of restrictions and checks engages Article 8
of the ECHR (the right to private and family life), particularly of those who
cross the border to shop, access services or visit family and that related
checks raised the risk of racial profiling. The Commission noted that, under

72 NI Human Rights Commission, ‘Submission to the NI Affairs Committee Inquiry into Citizenship and Passport Processes’
(NIHRC, 2021); NI Human Rights Commission, ‘NI Affairs Committee Inquiry into Citizenship and Passport Processes in NI:
NIHRC Commentary on the NI Office/Home Office Submission to the Committee’ (NIHRC, 2021); UK Parliament Hansard,
‘NI Affairs Committee Inquiry into Citizenship and Passport Processes in NI - NI Human Rights Commission’ 10 March
2021.

73 Tamara Hervey, ‘Brexit, Health and Its Potential Impact on Article 2 of the Ireland/NI Protocol’ (NIHRC, 2022).
74 Home Office, ‘Common Travel Area - Version 11.0° (HO, 2021), at 44-47.

75 Joint Committee of the Irish Human Rights and Equality Commission and the NI Human Rights Commission, ‘Policy
Statement on the UK Withdrawal from the EU" (NIHRC and IHREC, 2018), at 10-11.

76 Letter from NI Human Rights Commission to Home Office, 20 December 2021.
77 UK Parliament, ‘Nationality and Borders Bill: Explanatory Notes’ (HolL, 2021), at para 676.
78 Letter from NI Human Rights Commission to Home Secretary, Priti Patel MP, 20 December 2021.
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the NI Protocol, the UK Government committed to avoiding a hard border,
including related checks and controls, and gave undertakings in respect of
protecting North-South co-operation and the Common Travel Area.

In January 2022, the Commission and the Equality Commission for NI
raised concerns regarding the potential increase in racial profiling as

a result of Electronic Travel Authorisations across the island of Ireland

and suggested further consideration was required, including specifically
Protocol Article 2’s ‘non-diminution’ guarantee, which includes the right to
‘equal opportunity in all social and economic activity’.”? The Commissions
further advised that no provision made in or under the draft legislation
should be inconsistent with Protocol Article 2.8°

The Commission reiterated concerns that additional restrictions or checks
would likely engage Article 8 of the ECHR, and it also recommended

that the then draft Nationality and Borders Bill be amended to provide

a mechanism for timely review and/or appeal and that all journeys

to NI from Ireland be exempt from Electronic Travel Authorisation
requirements.®

In February 2022, the Commission and the Equality Commission for

NI jointly sent letters to the former Secretary of State for the Home
Department, Priti Patel MP2? and the then Secretary of State for NI,
Brandon Lewis MP.23 The Irish Human Rights and Equality Commission
wrote to the Government of Ireland’s Minister for Foreign Affairs, Simon
Coveney TD, and the three Commissions sent a further joint letter,
outlining potential Protocol Article 2 concerns with Electronic Travel
Authorisations.®

In March 2022, the House of Lords Sub-Committee on the Ireland/

NI Protocol sent a letter to the then Minister for the Home Office,
Baroness Williams of Trafford, asking for a specific response on the two
Commissions’ recommendations.®® In April 2022, the then Minister for the
Home Office responded by assuring the Sub-Committee on the Ireland/
NI Protocol that the UK would not operate routine immigration controls
on journey from within the Common Travel Area, with no immigration
controls whatsoever on the Ireland-NI land border.8®

The former Minister for the Home Office also stated that only once the
then Nationality and Borders Bill had received Royal Assent could the UK
Government determine the criteria against which any Electronic Travel

79 The Belfast (Good Friday) Agreement 1998 references “the right to equal opportunity in all social and economic activity,
regardless of class, creed, disability, gender or ethnicity”. See Belfast (Good Friday) Agreement, 10 April 1998, at Rights,
Safeguards and Equality of Opportunity.

80 NI Human Rights Commission and Equality Commission for NI, ‘Joint NI Human Rights Commission/Equality Commission
for NI Briefing Paper in the Modern Slavery and Human Trafficking and Electronic Travel Authorisation Provisions in the
Nationality and Borders Bill' (NIHRC/ECNI, 2022), at 14.

81 Ibid, at 13.
82 Letter from NI Human Rights Commission and Equality Commission NI to Home Office, 9 February 2022.
83 Letter from NI Human Rights Commission and Equality Commission NI to NI Office, 9 February 2022.

84 Letter from Irish Human Rights and Equality Commission to Minister for Foreign Affairs, Simon Coveney TD, 31 January
2027; Letter from Irish Human Rights and Equality Commission, NI Human Rights Commission and Equality Commission
for NI, to Minister for Foreign Affairs, Simon Coveney TD, 4 March 2022.

85 Letter from Chair of the Protocol on Ireland/NI Sub-Committee, Lord Jay of Ewelme, to Minister for the Home Office,
Baroness Williams of Trafford, 3 March 2022.

86 Letter from Chair of the Protocol on Ireland/NI Sub-Committee, Lord Jay of Ewelme, to Minister for the Home Office,
Baroness Williams of Trafford, 1 April 2022.
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Authorisation application would be assessed. The former Minister for

the Home Office assured the Sub-Committee on the Ireland/NI Protocol
that anyone whose application was refused would still be able to apply
for a visit visa. In relation to Electronic Travel Authorisation exemptions
for journeys into NI from Ireland, the former Minister for the Home Office
stated that this would pose too much of a risk to UK border control and
would undermine the UK Government’s efforts to strengthen its borders.#’

Responding to whether Protocol Article 2 was given consideration in the
development of the draft legislation, the former Minister for the Home
Office wrote that the Nationality and Borders Bill was compliant with
international obligations, including the Protocol.&®

In April 2022, the Nationality and Borders Act received Royal Assent, with
no amendments to Electronic Travel Authorisation provisions.®?

The Commission will consider the forthcoming Regulations which will
give effect to the Electronic Travel Authorisation provisions of the Act
and how they engage of Articles 2, 3 or 11 of the Protocol, considering
the commitments that the UK Government has made in respect of the
continued operation of the Common Travel Area and the avoidance of a
‘hard border’ on the island of Ireland.

Recommendations

The Commission recommends that effective steps are taken by

the Home Office to prevent and address racial profiling, including
through appropriate training and monitoring, in the implementation
of the revised guidance on the Common Travel Area and Electronic
Travel Authorisation requirements, including at entry to NI at ports
and airports and in the context of cross-border travel.

The Commission recommends that the Home Office ensures that all
journeys into NI, originating from Ireland, are exempt from Electronic
Travel Authorisation requirements.

The Commission recommends that the Common Travel Area and
rights associated with it are enshrined in law by a comprehensive
bilateral treaty by the UK and Irish governments. The Commission
further recommends that this agreement codifies reciprocal free
movement rights and rights to employment, education, health care,
justice and security to maintain the same level of protection as
existed on 31 December 2020. That treaty should be incorporated
into domestic legislation.

87 Ibid.

88 Letter from Chair of the Protocol on Ireland/NI Sub-Committee, Lord Jay of Ewelme, to Minister for the Home Office,
Baroness Williams of Trafford, 1 April 2022.

89 Section 75, Nationality and Borders Act 2022.
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» Human Rights Act and administrative law reform

In 2017, the UN Working Group on the Universal Periodic Review made
several recommendations for the UK Government to ensure that there

iIs no regression of human rights in any potential reform of the Human
Rights Act 1998.°° Furthermore, that any proposed British Bill of Rights
would strengthen, not reduce, rights and have no impact on the scope of
protection or the access to remedies under the ECHR.?!

Between 2015 and 2022, similar recommendations were also made by the
UN Human Rights Committee,?” UN ICESCR Committee,®® the UN CERD
Committee,®® the UN CAT Committee® and the CoE Commissioner for
Human Rights, Dunja Mijatovi¢.?¢ Additionally, the UN Working Group

on the Universal Period Review,?” the UN ICESCR Committee® and UN
CERD Committee® recommended that the UK Government undertake
“broad” and “meaningful” public consultation on it proposals to revise
human rights legislation within the UK. Specific to NI, the UN Working
Group recommended that the UK Government “provide reassurance
that any proposed British Bill of Rights would complement rather than
replace the incorporation of the ECHR in NI law” and further stated “that
a Bill of Rights for NI to reflect the particular circumstances of NI should
be pursued to provide continuity, clarity and consensus on the legal
framework for human rights there”©

Reform of Human Rights Act

In 2019, the Conservative Party’s manifesto included a commitment to
“update the Human Rights Act”®" In 2021, the Independent Human Rights
Act Review Team published its report, which considered the Human
Rights Act 1998’s operational mechanisms. The review was not tasked with
considering the rights contained within the Human Rights Act and was
undertaken on the basis that “the [Human Rights Act] is underpinned by
the UK’s international obligations under the [ECHR], and the UK remains
committed to upholding those obligations”.©?

90 A/HRC/36/9, ‘Report of the Working Group on the Universal Periodic Review - UK of Great Britain and NI', 14 July 2017,
at paras 134.67; 134.68; 134.69; 134.70; 134.71; 134.72; 134.73; 134.74;134.75; 134.76; and 134.77.

91 lbid, at para 134.67.

92 CCPR/C/GBR/CO/7, ‘UN Human Rights Committee Concluding Observations on the Seventh Periodic Report of the UK
of Great Britain and NI, 17 August 2015, at para 5(c).

93 E/C12/GBR/CQO/6, 'UN ICESCR Committee Concluding Observations on the Sixth Periodic Report of the UK of Great
Britain and NI’, 14 July 2016, at para 10.

94 CERD/C/GBR/C0O/21-23, ‘UN CERD Committee Concluding Observations on the Combined Twenty-first to Twenty-third
Periodic Reports of the UK of Great Britain and NI', 3 October 2016, at para 10.

95 CAT/C/GBR/CO/6, ‘UN CAT Committee Concluding Observations on the Sixth Periodic Report of the UK of Great Britain
and NI’, 7 June 2019, at para 11.
96 CoE Commissioner for Human Rights, ‘Press Release: UK - backsliding on human rights must be prevented’, 4 July 2022.

97 A/HRC/36/9, ‘Report of the Working Group on the Universal Periodic Review - UK of Great Britain and NI, 14 July 2017,
at para 134.76.

98 E/C12/GBR/CQO/6, 'UN ICESCR Committee Concluding Observations on the Sixth Periodic Report of the UK of Great
Britain and NI’, 14 July 2016, at para 10.

99 CERD/C/GBR/C0O/21-23, ‘UN CERD Committee Concluding Observations on the Combined Twenty-first to Twenty-third
Periodic Reports of the UK of Great Britain and NI', 3 October 2016, at para 10.

100  A/HRC/36/9, ‘Report of the Working Group on the Universal Periodic Review - UK of Great Britain and NI’, 14 July 2017,
at para 134.67.

101 The Conservative Party, ‘Get Brexit Done, Unleash Britain’s Potential: The Conservative and Unionist Party Manifesto 2019’
(Conservative Party, 2019), at 48.

102  Independent Human Rights Act Review Team, ‘Independent Human Rights Act Review: Terms of Reference’ (MoJ, 2020),
at1.
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In 2021, the Commission responded to the Independent Human Rights
Act Review Team’s Call for Evidence, identifying the specific impact that
altering the operational mechanisms of the Human Rights Act could have
on NI and recommending that “the [Independent Review of the Human
Rights Act] Team consider the Belfast (Good Friday) Agreement 1998 and
the UK Government’s commitment to non-diminution when considering
its deliberations” .03

Further engagement and consultation were undertaken by the
Independent Human Rights Act Review Team, which reported “an
overwhelming body of support for retaining the Human Rights Act”.°4 It
also noted that the proposals the Independent Review Team considered
[i.e., a British Bill of Rights or repeal of the Human Rights Act] “could
have a significant impact on devolution” and the Belfast (Good

Friday) Agreement 1998 “in the case of straightforward repeal”®> The
Independent Review Panel did state that “depending on how a British Bill
of Rights was framed, it might pose less of a risk of such an impact in the
devolution context if it substantially replicated the Human Rights Act”.°¢

Immediately following publication of the Independent Human Rights
Act Review report, the UK Government launched a public consultation
on proposals to replace the Human Rights Act 1998 with a British Bill

of Rights “for the whole of the UK” and to make significant changes

to the current mechanisms for enforcing human rights in the Human
Rights Act!®” The consultation stated that proposals will “ensure that
human rights continue to be fully protected in NI... through an improved
framework that provides greater legal certainty and respects our
constitutional principles” and that “these proposals will be fully in line with
our commitments under the Withdrawal Agreement, the NI Protocol and
the TCA [Trade and Cooperation Agreement]”°® However, there was no
analysis on the impact of these proposals on Protocol Article 2, nor any
clarity on how the UK Government intends to ensure compliance with
Protocol Article 2.

In March 2022, the Commission responded to the consultation rejecting

in totality the proposals made in the consultation document.®® The
Commission warned that the proposals would significantly weaken, not
strengthen, human rights protection across the UK. The Commission

had particular concerns that the proposals hinder individual’'s access to
the courts in general, create a hierarchy of rights, depart from the core
principle of human rights are for everyone, and ignore commitments made
in the Belfast (Good Friday) Agreement 1998 that underpin NI's peace
process.

103 NI Human Rights Commission, ‘Submission to the Independent Human Rights Act Review Team'’s Call for Evidence’
(NIHRC, 2021), at 3.

104  Independent Human Rights Act Review Team, ‘Independent Human Rights Act Review’ (MoJ, 2021), at para 19.
105  Ibid, at para 23.
106  Independent Human Rights Act Review Team, ‘Independent Human Rights Act Review’ (MoJ, 2021), at para 23.

107 Ministry of Justice, ‘Human Rights Act Reform: A Modern Bill Of Rights - A Consultation to Reform the Human Rights Act
1998' (MoJ, 2021).

108 Ibid, at paras 68-70.

109 NI Human Rights Commission, ‘Response to the Consultation on Human Rights Act Reform: A Modern Bill of Rights’
(NIHRC, 2022).
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The Commission also noted that, under Protocol Article 2, there can be
no diminution of those ECHR rights which were underpinned by EU law
porior to 1 January 2021"° The Commission advised that, where required
by Protocol Article 2, the EU Charter of Fundamental Rights continues
to have relevance in NI and highlighted that the link between rights

in the EU Charter and the ECHR is well established.” The Commission
also raised concerns that the timing and circumstances surrounding the
consultation period made it difficult for the consultation process to be
deemed meaningful.

In March 2022, the Commission raised concerns regarding the UK
Government’s plans to replace the Human Rights Act 1998 in its
submission to the fourth cycle of the UN Human Rights Council’s Universal
Periodic Review of the UK. It highlighted in particular the failure of the
proposals to adequately consider the Belfast (Good Friday) Agreement
1998, Protocol Article 2 and the integral role of ECHR in NI

In March 2022, the House of Commons and House of Lords Joint
Committee on Human Rights published its report on Human Rights Act
reform.™ The Joint Committee on Human Rights found that “the Human
Rights Act has had a positive impact on the enforcement and accessibility
of rights in the UK, both in and out of court”.™ In summary, the Joint
Committee on Human Rights stated that:

we are concerned that the proposals and their consequences run
counter to three central principles of human rights law. Human rights
are universal; they apply to everyone. Human rights are fundamental
and require special protection within the domestic and international
legal order. Human rights must be able to adapt to stand the test

of time, as the common law does. We do not think a case has been
made for replacing the Human Rights Act with the British Bill of
Rights in the form proposed by the [UK] Government."®

The Commission provided written and oral evidence to help inform the
Joint Committee on Human Rights’ report!” The Commission highlighted
how the Human Rights Act has a specific effect on NI, including by
reference to the Belfast (Good Friday) Agreement 1998 and Protocol

1o Ibid.
m Re SPUC Pro-Life Ltd [2022] NIQGB 9, at 115.

12 WebMindLicences Kft v Nemzeti Ado, Case C-419/14, 17 December 2015, at para 70; AK v Krajowa Rada Sadownictwa v
Sad Najwyzszy, Case C-585/18, C-624/18 C-625/18, 19 November 2019, at para 116-118; Rayonna Prokuratura Lom, Case
C-467/18, 19 September 2019, at paras 42-45.

13 NI Human Rights Commission, ‘NI Human Rights Commission Submission to the UN Human Rights Council’s Universal
Periodic Review of the UK’ (NIHRC, 2022), at para 9.

n4 House of Commons and House of Lords Joint Committee on Human Rights, ‘Human Rights Act Reform: Thirteenth
Report of the Session 2021-2022" (JCHR, 2022).

ns Ibid, at 4.
ne Ibid.

7 UK Parliament Hansard, ‘House of Commmons and House of Lords Joint Committee on Human Rights: Oral Evidence
Session on Human Rights Act Reform’, 11 May 2022.
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Article 2."8 In July 2022, the UK Government responded that it “disagreed”
with the Joint Committee on Human Rights’ findings."®

In June 2022, the Ministry for Justice stated that the proposed reforms
to the Human Rights Act were “fully in line with our obligations under
the Withdrawal Agreement, the NI Protocol and the UK-EU Trade and
Cooperation Agreement”?® Consequently, the Bill of Rights Bill was
introduced to the UK Parliament.

The Bill of Rights Bill ignores the findings of the Independent Human
Rights Review team, the Joint Committee on Human Rights and majority
of views expressed by consultation responders, it seeks to repeal the
Human Rights Act and replace it with legislation that significantly weakens
human rights protections across the UK. In doing so and contrary to the
ECHR, it creates a hierarchy of rights by elevating freedom of speech

and freedom of religion. It creates a hierarchy of rights protection for
individuals, particularly focusing on expressly denying perceived criminals’
and immigrants’ full enjoyment of their rights. It also reduces access to
domestic courts for individuals seeking human rights-based remedly,
which is contrary to the ECHR and the Belfast (Good Friday) Agreement
1998. In August 2022, the Commission provided evidence to the Joint
Committee on Human Rights’ legislative scrutiny of the Bill raising these
concerns.”

The Commission also advised that the Bill of Rights Bill is not a substitute
for the comprehensive framework of human rights protections under the
Human Rights Act. Moreover, the Bill will create uncertainty and confusion,
making the interpretation of Protocol Article 2 more challenging and may
lead to a culture shift that will further reduce the robustness of human
rights protections in NI. In addition, irrespective of the provisions of the
Bill, future ECtHR jurisprudence will continue to inform the interpretation
of Protocol Article 2, where ECHR rights correspond to those in the EU
Charter of Fundamental Rights.

In November 2022, the Bill of Rights Bill was awaiting its second reading
at the House of Commons, with no confirmed date for progression. It was
reported that it would be progressing through the UK Parliament “in the
coming weeks” ??

Reform of judicial review

In March 2021, the report of the Independent Review of Administrative
Law, chaired by Lord Faulks KC was published.”® The review considered
the effectiveness of judicial review in enabling citizens to challenge

18 NI Human Rights Commission, ‘Submission to the Joint Committee on Human Rights on the Independent Human Rights
Act Review’ (NIHRC, 2021), at 3; House of Commons and House of Lords Joint Committee on Human Rights, ‘Oral
Evidence: Human Rights Act Reform - Baroness Falker of Margravine, Chair, Equality and Human Rights Commission;
Alyson Kilpatrick, Chief Commissioner, NI Human Rights Commission; Barbara Bolton, Head of Legal and Policy, Scottish
Human Rights Commission’, 11 May 2022.

19 UK Government, ‘'Human Rights Act Reform: Government Response to the Committee’s Thirteenth Report of Session
2021-22" (UK Gov, 2022).

120  Ministry of Justice, ‘Human Rights Act Reform: A Modern Bill of Rights - Consultation Response’ (MoJ, 2022).

121 NI Human Rights Commission, ‘Evidence to Joint Committee on Human Rights Legislative Scrutiny of the Bill of Rights
Bill' (NIHRC, 2022).

122 Michael Cross, ‘Bill of Rights Bill back “in weeks”, Law society Gazette, 7 November 2022.
123 Independent Review of Administrative Law Panel, ‘The Independent Review of Administrative Law’ (ModJ, 2021).
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the lawfulness of UK Government action, while also allowing the UK
Government and local authorities to carry out their business. The report
made two recommendations involving legislative change and several
recommendations for procedural change.

In April 2022, the Judicial Review and Courts Act 2022 received Royal
Assent. The 2022 Act clarifies the provision that may be made by, and the
effects of, quashing orders; restricts judicial review of certain decisions

of the Upper Tribunal; provides for the use of written and electronic
procedures in courts and tribunals; clarifies the procedure in, and the
organisation of, courts and tribunals.

Recommendations

The Commission continues to recommend that the UK Government
recognises the Human Rights Act 1998 as a constitutional statute and
ensures any reform builds on the 1998 Act as part of further progress
in the promotion and protection of human rights.

The Commission advises that the protections in Protocol Article
2, while an important safeguard against the diminution of rights
following UK withdrawal from the EU, are not a substitute for the
comprehensive framework of human rights protections under the
Human Rights Act.

» National human rights institution

The Global Alliance on National Human Rights Institutions Sub-Committee
on Accreditation reviews the Commission’s compliance with the UN

Paris Principles every five years. The Commission is currently recognised
as an A-status national human rights institution and consequently

enjoys voting rights at the Global Alliance of National Human Rights
Institutions and has speaking rights at the UN Human Rights Council. In
2021, the Sub-Committee on Accreditation identified funding, financial
autonomy, diversity and pluralism, and visiting places of deprivation of
liberty as areas of concern and decided to defer its consideration of the
Commission’s reaccreditation by one year with a view to these areas
being “improved” and a “sustainable position” reached within this deferral
period.”4

In 2020, the Commission was provided with additional funds to

undertake its role as part of the dedicated mechanism. Further to the UK
Government’'s commitment in Protocol Article 2(2) to facilitate the related
work of the Commission and the Equality Commission for NI in upholding
human rights and equality standards, it is important that there is sustained
and adequate funding of both Commissions to carry out this related work
on upholding rights and equality standards. The Commission’s ability

to undertake its functions in respect of Protocol Article 2(1) relies on its
capacity to undertake its functions across the organisation as a whole.
The Commission has advised that there would be a potential breach

124 Email correspondence between the Global Alliance of National Human Rights Institutions Sub-Committee on
Accreditation and the NI Human Rights Commission, 2 November 2021.
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of Protocol Article 2(2) if, due to funding concerns, its ‘A status’ is not
confirmed by the Sub-Committee on Accreditation.”®

To aid this process, the Commission called for an independent review of
the organisation, as the last was conducted in 2001. The Commission’s
mandate has developed substantially since then, most recently with the
addition of the dedicated mechanism function under Protocol Article
2(D). In September 2022, an independent review of the Commission was
commenced. In November 2022, the independent review was concluded
with a response by the UK Government awaited.

In October 2022, the Sub-Committee on Accreditation agreed to defer
consideration of the Commission’s reaccreditation until March 2023, to
enable time for the outcome of the independent review to be considered.

Recommendations

The Commission recommends that the NI Office provides adequate
and secure funding to enable the Commission to fulfil its statutory
functions, in line with its role as an A status institution under the UN
Paris Principles.

» Human Rights after UK Exit from the EU

Withdrawal Agreement and the Ireland/NI Protocol

The Commission is mandated in accordance with Protocol Article 2 of

the UK-EU Withdrawal Agreement to oversee the UK Government’s
commitment on rights and equality in NI after UK withdrawal from the EU.
The UK signed the UK-EU Withdrawal Agreement in January 2020 and
the Protocol on Ireland/NI Protocol (the Protocol), which is part of the
treaty, took effect from 1 January 2021.%¢

Protocol Article 2(1) states:

the [UK]... shall ensure that no diminution of rights, safeguards or
equality of opportunity, as set out in that part of the 1998 Agreement
entitled Rights, Safeguards and Equality of Opportunity results from
its withdrawal from the [European] Union, including in the area of
protection against discrimination, as enshrined in the provisions of
[European] Union law listed in Annex 1 to this Protocol and shall
implement this paragraph through dedicated mechanisms.

In Protocol Article 2, the UK Government commits to ensuring that
certain rights, safeguards and equality of opportunity protections are not
diminished as a result of the UK leaving the EU. Therefore, to fall within
scope of Protocol Article 2, the human rights or equality protection
being relied on must be covered by the relevant chapter of the Belfast
(Good Friday) Agreement 1998 and have been underpinned by EU law

125 Letter from NI Human Rights Commission to Secretary of State for NI, Brandon Lewis MP, 17 November 2021.

126 Agreement on the Withdrawal of the UK of Great Britain and NI from the EU and the European Atomic Energy
Community 2020.
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including EU treaties, directives and regulations, in place on (or before) 31
December 2020.%/

In the rights, safeguards and equality of opportunity chapter of the Belfast
(Good Friday) Agreement 1998, the parties affirmed their commitment to
“the mutual respect, the civil rights and religious liberties of everyone in
the community”, before affirming “in particular”:

e the right to freedom and expression of religion;
e the right to pursue democratically national and political aspirations;

e the right to seek constitutional change by peaceful and legitimate
means,

e the right to freely choose one’s place of residence;,

e the right to equal opportunity in all social and economic activity,
regardless of class, creed, disability, gender or ethnicity;

e the right to freedom from sectarian harassment;
e the right of women to full and equal political participation.?®

Alongside these are other specific rights, safeguards and equality of
opportunity protections in the relevant chapter which the UK Government
has recognised as forming a non-exhaustive list of rights:

e the right of victims to remember as well as to contribute to a
changed society;

e respect, understanding and tolerance in relation to linguistic
diversity; and

e the need to ensure that symbols and emblems are used in a
manner which promotes mutual respect rather than division.’??

In addition to this ‘no diminution” commitment, Protocol Article 2 includes
specific protection against discrimination, referencing Annex 1 to the
Protocol which sets out six EU equality directives:

e EU Racial Equality Directive'°
 EU Employment Equality (Framework) Directive,™'
e EU Gender Goods and Services Directive$?

e EU Gender Equal Treatment (Employment) Directive,'

127 In most cases, the relevant EU law will be that which was binding on the UK on 31 December 2020, by virtue of the
UK-EU Withdrawal Agreement. In exceptional circumstances, it may be possible to look at a diminution of rights or
safeguards before that date, for example where a diminution occurred in line with the Withdrawal Agreement during the
transition period. See Article 127(1), UK-EU Withdrawal Agreement 2020.

128  Belfast (Good Friday) Agreement, 10 April 1998, at Part 6 on Rights, Safeguards and Equality of Opportunity - Human
Rights.

129 UK Government, 'UK Government Commitment to No-diminution of Rights, Safeguards and Equality of Opportunity in
NI What Does it Mean and How Will it be Implemented?’ (NIO, 2020), at para 13.

130 Directive 2000/43/EC, ‘EU Council Directive on Implementing the Principle of Equal Treatment Between Persons
Irrespective of Racial or Ethnic Origin’, 29 June 2000.

131 Directive 2000/78/EC, ‘EU Council Directive on Establishing a General Framework for Equal Treatment in Employment
and Occupation’, 27 November 2000.

132 Directive 2004/M3/EC, ‘EU Council Directive on Implementing the Principle of Equal Treatment Between Men and
Women in the Access to and Supply of Goods and Services’, 13 December 2004.

133 Directive 2006/54/EC, ‘EU Council Directive on the Implementation of the Principle of Equal Opportunities and Equal
Treatment of Men and Women in Matters of Employment and Occupation’, 5 July 2006.
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* EU Self-Employment Equal Treatment Directive* and
« EU Eqgual Treatment in Social Security Directive.®®

Any amendment to, or replacement of, an Annex 1 Equality Directive by
the EU on or after 1 January 2021, which enhances rights and protections,
must be reflected in NI law - an obligation to ‘keep pace’*®

Scope of Protocol Article 2

During 2022, the Commission, together with the Equality Commission for
NI, has engaged with key stakeholders on a working paper on the scope
of Protocol Article 2, which is designed to provide an initial assessment
of Protocol Article 2 means in practice for the protection of human

rights and equality in NIL'®*” A definitive interpretation of Protocol Article

2 will ultimately be determined by the courts and the oversight bodies
established by the UK-EU Withdrawal Agreement 2020.

In addition to the Annex 1 equality directives, there are a number of other
EU legal obligations which underpin the rights and safeguards in the
relevant part of the Belfast (Good Friday) Agreement 1998 and are subject
to the no diminution commitment. The UK Government has recognised

a non-exhaustive list of relevant measures which fall within scope of the
commitment in Protocol Article 2, including:

e the EU Victim’s Directive,'8
e the EU Parental Leave Directive,'®?
e the EU Pregnant Workers’ Directive"° and

e other specific measures which protect the rights of disabled
people. ™

The Commission considers that there are additional EU measures that
also fall within the scope of Protocol Article 2 and, together with the
Equality Commission for NI, have been undertaking an extensive exercise
to identify relevant EU laws and obligations. The working paper includes
an appendix listing EU measures the Commissions have identified to date
as falling within the scope of Protocol Article 2. These measures include

134 Directive 2010/41/EU, ‘EU Parliament and EU Council Directive on the Application of the Principle of Equal Treatment
Between Men and Women Engaged in an Activity in a Self-employed Capacity’, 7 July 2010.

135 Directive 79/7/EEC, ‘European Communities Council Directive on the Progressive Implementation of the Principle of
Equal Treatment for Men and Women in Matters of Social Security’, 19 December 1978.

136 Further discussion on in the scope of Protocol Article 2 is provided in the section of the same name below.

137 NI Human Rights Commission and Equality Commission for NI, ‘Working Paper: Scope of Article 2(1) of the Ireland/
Northern Ireland Protocol to the UK-EU Withdrawal Agreement 2020’ (NIHRC and ECNI, forthcoming).

138 Directive 2012/29/EU, ‘Directive of the European Parliament and of the Council Establishing Minimum Standards on the
Rights, Support and Protection of Victims of Crime’, 25 October 2012.

139 Directive 2010/18/EU, ‘EU Council Directive Implementing the Revised Framework Agreement on Parental Leave’, 8
March 2010.

140  Directive 92/85/EEC, ‘EU Council Directive on the Introduction of Measures to Encourage Improvements in the Safety
and Health at Work of Pregnant Workers and Workers Who have Recently Given Birth or Are Breastfeeding’, 19 October
1992.

141 NI Office, ‘UK Government Commitment to “No Diminution of Rights, Safeguards and Equality of Opportunity” in NI:
What Does it Mean and How Will it be Implemented?’ (NIO, 2020), at para 13.
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additional protections for victims,*? asylum seekers and refugees'* and
workers.#4 This is not designed as a comprehensive account of all relevant
underpinning EU law and is part of ongoing work. There is the potential
for additional EU law to be identified as we work to define the rights

that are covered within the general commitment to the “civil rights and
religious liberties of everyone in the community”.“4°

As further elaborated in its working paper, the Commission is adopting
a working assumption that all EU law in force on or before 31 December
2020, which underpins rights in the ECHR, falls within scope of the non-
diminution commitment in Protocol Article 2. The Commission is also
adopting a broad interpretation of the right to equality of opportunity

in all social and economic activity protected under Protocol Article 2.

In addition, it is arguable that the signatories’ general commitment to
civil rights was made with reference to the full range of human rights
standards ratified by the UK and that it should be read as an ambulatory
or living reference capable of such an interpretation.

The ‘keeping pace’ obligation requires ongoing monitoring of the
development and interpretation of the six Annex 1 equality directives
which will continue to be informed by future CJEU rulings. To the extent
that future CJEU rulings evolve general principles of EU law, the EU
Charter of Fundamental Rights and the relevant EU Treaty provisions,
these will continue to have relevance in NI|.46

Legal and policy developments

In 2021, following a legal challenge, the NI High Court upheld the legality
of the Protocol!*” In March 2022, the NI Court of Appeal dismissed

the appeal on all grounds and emphasised “that there is no reason to
doubt that a sovereign Parliament having enacted the law contained

in section 7A of [the EU Withdrawal Act] 2018 as amended knew

what the legislation involved, particularly the arrangements on NI and
acted lawfully”“® In February 2022, the NI High Court considered
Protocol Article 2 in the context of a challenge to the regulations which
empowered the Secretary of State for NI to direct the Department of
Health to commission abortion services.*® The Court dismissed the
challenge on the basis that there was no diminution of rights within scope
of Protocol Article 2. Nevertheless, the court confirmed that Protocol

142 Directive 2011/36/EU, ‘EU Council Directive on Preventing and Combating Trafficking in Human Beings and Protecting
its Victims’, 5 April 2011; Directive 2011/92/EU, ‘EU Parliament and Council Directive on Combating the Sexual Abuse and
Sexual Exploitation of Children and Child Pornography’, 13 December 2011; Directive 2004/80/EC, ‘EU Council Directive
Relating to Compensation to Crime Victims’, 29 April 2004.

143 Directive 2003/9/EC, ‘EU Council Directive Laying Down Minimum Standards for the Reception of Asylum Seekers’, 27
January 2003; Directive 2004/83/EC, ‘EU Council Directive on Minimum Standards for the Qualification and Status of
Third Country Nationals or Stateless Persons as Refugees or as Persons Who Otherwise Need International Protection
and the Content of the Protection Granted’, 29 April 2004; Directive 2005/85/EC, ‘EU Council Directive on Minimum
Standards on Procedures in Member States for Granting and Withdrawing Refugee Status’, 1 December 2005.

144 Directive 97/81/EC, ‘EU Council Directive Concerning the Framework Agreement on Part-time Workers’, 15 December
1997; Directive 2008/104/EC, ‘Directive of the European Parliament and of the Council on Temporary Agency Work’, 19
November 2008.

145 Belfast (Good Friday) Agreement, 10 April 1998, at Part 6 on Rights, Safeguards and Equality of Opportunity - Human
Rights.

146 Article 13(2) and 13(3), Ireland/NI Protocol to the UK-EU Withdrawal Agreement. See also Re SPUC Pro-Life Limited
[2022] NIQB 9, at para 93.

147 In the Matter of an Application by James Hugh Allister for Judicial Review [2021] NIQB 64.
148  Allister et al v Secretary of State for NI [2022] NICA 15, at para 206.
149  Re SPUC Pro-Life Ltd [2022] NIQB 9.
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Article 2 has direct effect and can be relied on in domestic courts;
recognised that EU general principles and the EU Charter of Fundamental
Rights continue to be relevant to the Protocol; and that the UN CRPD was
a part of the EU legal order prior to UK withdrawal and continues to be
relevant to Protocol Article 2, however it does not have direct effect.

In 2021, the UK Government published proposals for “establishing a

new balance” on how the Protocol operates noting that the protection
of equality and human rights in Protocol Article 2 was uncontroversial
and that the focus should be on trade in goods and institutional
arrangements.™® This was followed by the EU’s “non-papers” in response
to the ongoing issues facing NI in relation to the operation of the
Protocol. In November 2021, the Commission, together with the Equality
Commission for NI, made a joint submission on the UK and EU proposals
and the prospects for Agreement to the House of Lords Sub-Committee
on the Protocol on Ireland/NI.®

In the submission, the Commission and Equality Commission for NI
highlighted that, in light of the positive aspects of the Protocol Article

2 commitment, and its ‘non-controversial’ nature, it is essential the UK
Government remains committed to upholding its commitment set out in
Protocol Article 2. The Commissions also highlighted the need to ensure
that there are no changes to the Protocol that would result in a weakening
of the Protocol Article 2 commitment and the importance of engagement
with civil society including human rights and equality groups.

NI Protocol Bill

In June 2022, the NI Protocol Bill was introduced into the UK Parliament.
The then Foreign Secretary, Liz Truss MP, stated that the purpose of the
Bill is to “uphold the Belfast (Good Friday) Agreement 1998 and support
political stability in NI” and that it will “end the untenable situation where
people in NI are treated differently to the rest of the UK, protect the
supremacy of our courts and our territorial integrity”.*> The NI Protocol
Bill provides that ‘excluded provisions’ of the Protocol will no longer have
domestic effect in UK and provides that domestic courts are not bound
by any principles or decisions made by the CJEU after the Bill comes into
force. The Bill provides some safeguards for Protocol Article 2, which is
not an excluded provision in the Bill and clause 15 prevents a Minister from
making regulations to define it as such, but this protection is incomplete.

The UK Government published its legal position stating “the [UK]
Government’s assessment that the situation in NI constitutes a state of
necessity is without prejudice to the UK'’s right to take measures under
Article 16 of the Protocol to safeguard against serious economic, societal
or environmental difficulties that are liable to persist, or to diversion

of trade” ™ In June 2022, the Commission, jointly with the Equality

150 UK Government, ‘NI Protocol: The Way Forward’ (UK Gov, 2021), at para 37.

151 NI'Human Rights Commission and Equality Commission for NI, ‘Submission of the NI Human Rights Commission and
Equality Commission for NI on the UK and EU Proposals and the Prospects for Agreement to the House of Lords Sub-
Committee on the Protocol on Ireland/NI" (NIHRC and ECNI, 2021).

152 Foreign, Commonwealth and Development Office, ‘Press Release: Government introduces bill to fix the NI Protocol’, 13
June 2022.

153 Foreign, Commonwealth and Development Office, ‘NI Protocol Bill: UK Government Legal Position’ (FCDO, 2022).
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Commission for NI, published a preliminary briefing on the NI Protocol

Bill recommending that the Bill be amended to ensure no weakening of
Protocol Article 2 or its implementation. In October 2022, in advance of
the second reading of the Bill in the House of Lords, the Commissions
published an expanded briefing which made recommendations to
protect Protocol Article 2, addressing the role of the CJEU and the extent
of ministerial powers. During the Committee Stage at the House of

Lords, the Parliamentary Under Secretary of State at the NI Office, Lord
Caine, in response to a number of amendments seeking to address the
Commissions’ concerns, confirmed the UK Government’s position that
the NI Protocol Bill “will not do anything to undermine the provisions of
Article 2”7 and that “the Bill gives us all the powers we need to ensure
that we can protect it”** The Under Secretary of State also committed to
provide Baroness Ritchie with detailed written responses to her questions
and which were to be published in the House of Lords Library in advance
of the Report Stage. In November 2022, the Commission, jointly with the
Equality Commission for NI, submitted further evidence to the House of
Lords Sub-Committee on the Protocol on Ireland/NI inquiry on the NI
Protocol Bill which further reiterated their concerns that Protocol Article 2
is not adequately protected in the NI Protocol Bill."®®

Dedicated Mechanism

Protocol Article 2(1) provides that the no-diminution guarantee in that
paragraph shall be implemented through dedicated mechanisms. Protocol
Article 2(2) states that:

the UK shall continue to facilitate the related work of the institutions
and bodies set up pursuant to the 1998 Agreement, including the

NI Human Rights Commission, the Equality Commission for NI/

and the Joint Committee of representatives of the Human Rights
Commissions of NI and Ireland, in upholding equality standards.™®

The EU (Withdrawal Agreement) Act 2020 amended the NI Act 1998 to
provide the NI Human Rights Commission and the Equality Commission
for NI with new functions to monitor, advise, report on, promote, and
enforce the implementation of Article 2(1) of the Protocol. These new
powers took effect from 1 January 2021.

In July 2020, the Commission was provided with additional funds to
undertake its role as part of the dedicated mechanism. Protocol Article 2
is relevant across many of the rights issues addressed in the Commission’s
Annual Statement. The Commission has focused on highlighting
obligations under Protocol Article 2 and comments have been largely
confined to those areas where the Commission has raised substantive
concerns across the two years of this work.

154 UK Parliament Hansard, ‘House of Lords: NI Protocol Bill - Parliamentary Under Secretary of State at the NI Office, Lord
Caine - Vol 825 Column 17, 31 October 2022.

155 NI Human Rights Commission and Equality Commission for NI, ‘Submission of the NI Human Rights Commission and
Equality Commission for NI to the House of Lords Sub-Committee on the Protocol’s call for evidence for its new inquiry
into the UK Government’s Northern Ireland Protocol Bill' (NIHRC and ECNI, 2022).

156 Protocol on Ireland/NI to the Agreement on the Withdrawal of the UK of Great Britain and NI from the EU and the
European Atomic Energy Community 2020.
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In 2021, the UN concluded its five-year periodic review of the Commission
and deferred its decision on re-accrediting the Commission with ‘A Status’
due to concerns about the impact of funding cuts on the Commission’s
fitness for purpose. In 2022, further deferrals were made with a decision
expected from the Global Alliance for National Human Rights Institutions
Sub-Accreditation Committee in early 2023. The Commission’s ability

to undertake its functions in respect of Protocol Article 2(1) relies on its
capacity to undertake its functions across the organisation as a whole.
The Commission has advised that there would be a potential breach of
Protocol Article 2(2) if for this reason its ‘A status’ is not confirmed at the
end of the deferral period.™

In February 2022, the Commission met with the Rapporteur of the CoE
Committee on Political Affairs and Democracy, George Katrougalos,
during a follow up country visit to the UK on the impact of Brexit

on human rights on the island of Ireland. In October 2022, the CoE
Parliamentary Assembly adopted a resolution which called on the UK to
“make use of the ‘dedicated mechanism’... by seeking and heeding the
advice of... the Equality Commission for NI and of the NI Human Rights
Commission”.'*8

Island of Ireland dimension of Protocol Article 2

In 2021, the Commission, the Equality Commission for NI and the Irish
Human Rights and Equality Commission agreed a Memorandum of
Understanding on providing oversight of, and reporting on, rights

and equalities issues falling within the scope of the commitment in
Protocol Article 2 that have an island of Ireland dimension. Following
this Memorandum of Understanding, a working group of the three
Commissions has met regularly. In 2021, at an initial in-person meeting
of the boards of the three Commissions, it was agreed that the three
Commissions would meet annually, with the second annual meeting taking
place in November 2022 in Dublin. At this meeting Commissioners were
updated on the ongoing research on Protocol Article 2 and agreed a
programme of work for the forthcoming year.

In March 2022, following on from cross-border stakeholder roundtable
engagement in 2021, the three Commissions held a hybrid stakeholder
engagement in Derry/Londonderry with representatives from the migrant
and ethnic minority communities. At this engagement, the three Chief
Commissioners briefed stakeholders on the powers and functions under
Protocol Article 2, outlined relevant work and facilitated discussion on key
issues of concern for people living and working in border areas.

In 2021, the three Commissions gave oral evidence to the NI Assembly
Committee for the Executive Office, in which they updated on the wide
range of work that they have been progressing. In September 2022, the
three Commissions gave evidence to the Joint Oireachtas Committee on
the Implementation of the Good Friday Agreement and updated on the
Commissions’ island of Ireland work with a focus on key developments in

157 Letter from NI Human Rights Commission to Secretary of State for NI, Brandon Lewis MP, 17 November 2021.

158  CoE Parliamentary Assembly, ‘Resolution 2464(2002) - The Impact of Brexit on Human Rights on the Island of Ireland’,
31 October 2022.
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relation to Human Rights Act reform, legacy, the Commons Travel Area
and Electronic Travel Authorisations.

The Equality Commission for NI has led on commissioning research on
the divergence of rights of rights on the island of Ireland on behalf of the
three Commissions, to be launched early in 2023.

Electoral Rights of EU citizens

In 2021, following correspondence expressing concerns that Protocol
Article 2 would be engaged if EU citizens lost the right to vote and stand
in NI local elections,””® the UK Government subsequently confirmed that
EU citizens living in the UK prior 1 January 2021 would maintain their local
voting and candidacy rights in NI, including NI Assembly elections.'®®

In 2021, the UK Government sought to remove voting and candidacy
rights of EU citizens moving to the UK after 31 December 2020 in the
Elections Bill. Following oral evidence by the Commission and the Equality
Commission for NI, there was an exchange of correspondence between
the House of Lords Sub-Committee on the Ireland/NI Protocol and

the NI Office®" In March 2022, the then Minister of State for NI, Conor
Burns MP, wrote to the Commission and the Equality Commission for

NI reiterating the UK Government position, which was expressed to the
Sub-Committee on the Ireland/NI Protocol, that voting rights previously
available under the EU Treaty were not within scope of Protocol Article
2 and that it would be irrational for the non-diminution commitment to
require retention of some voting rights for EU citizens without reciprocal
arrangements for UK citizens in EU jurisdictions.'®?

In March 2022, the Commission and the Equality Commission jointly
briefed House of Lords peers advising that the UK Government should
maintain the position that existed prior to 1 January 2021 to avoid any risk
of inconsistency with Protocol Article 2. In April 2022, the Commissions
wrote to the then Minister of State NI expressing concerns that if the
Elections Bill was passed without amendment, it could result in a breach
of the non-diminution commitment.®® In April 2022, the Elections Act
2022 received Royal Assent without addressing the Commissions’
concerns. The Commission is considering what action to take to address
potential incompatibility with Protocol Article 2.

159 Letter from the NI Human Rights Commission to Secretary of State for NI, Brandon Lewis MP, 11 June 2021.

160 UK Parliament Hansard, ‘House of Commmons Written Statement: Local Elections - Minister of State for the Constitution
and Devolution, Chloe Smith MP’, 17 June 2021.

161 Letter from the Chair of the House of Lords EU Affairs Sub Committee on the Protocol on Ireland/NI, Lord Jay of Ewelme
to the Secretary of State for NI, Brandon Lewis MP, 25 October 2021; Letter from the Minister of State in the NI Office,
Conor Burns MP, to the Chair of the House of Lords EU Affairs Sub Committee on the Protocol on Ireland/NI, Lord Jay of
Ewelme, 24 November 2021; Letter from the Chair of the House of Lords EU Affairs Sub Committee on the Protocol on
Ireland/NI, Lord Jay of Ewelme to the Minister of State in the NI Office, Conor Burns MP, 16 December 2021; Letter from
the Minister of State in the NI Office, Conor Burns MP, to the Chair of the House of Lords EU Affairs Sub Committee on
the Protocol on Ireland/NI, Lord Jay of Ewelme, 24 January 2022.

162  Letter from the Minister of State in the NI Office, Conor Burns MP, to the NI Human Rights Commission and the Equality
Commission for NI, 15 March 2022.

163 Letter from the NI Human Rights Commission and the Equality Commission for NI to the Minister of State in the NI Office,
Conor Burns MP, 11 April 2022.
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Research

Alongside ongoing research on the overall scope of Protocol Article 2,
research has been commissioned in particular areas. In May 2022, the
Commission launched research on Human Trafficking and Protocol Article
2, which was undertaken by Alison Harvey.®* This research was completed
in the context of the passage of the Nationality and Borders Act 2022
through the UK Parliament and assisted the Commission in analysing how
Protocol Article 2 can be read as protecting the rights of victims of human
trafficking. Following the publication of this research, the Commission met
with officials in the Department of Justice to discuss the findings of the
research and the relevance of Protocol Article 2 to their work.

In June 2022, the Commission launched research undertaken by Professor
Tamara Hervey on the right to health and Protocol Article 26> The
research takes an inclusive approach to the interpretation of Protocol
Article 2, suggesting the broad commitments in the rights, safeguards and
equality of opportunity chapter of the Belfast (Good Friday) Agreement
1998 encompass the right to health. The research highlights some possible
examples of rights being diminished, which are under consideration by
the Commission. Following publication of this research, the Commission
met with officials in the Department of Health to discuss the relevance of
Protocol Article 2 to their work and the findings of the research.

The Commission used the opportunity of these launches to engage with
stakeholders on the substance of the research reports and their key
recommendations and held follow up meetings with key stakeholders.

In 2022, the Commission is undertaking further research on Protocol
Article 2 in the context of immigration law and asylum seekers and
refugees; on the rights of frontier workers and on environmental rights.
In addition, the Commission and Equality Commission for NI have sought
a series of legal opinions and legal research on Protocol Article 2 and
relevant underpinning EU obligations to infirm their ongoing legal and
policy work.

Trade and Cooperation Agreement

In 2020, the UK and EU signed the Trade and Cooperation Agreement
(TCA) governing the future UK-EU relationship. The Agreement formally
entered into force on 1 May 2021. The Trade and Cooperation Agreement
was given effect in UK law by the EU (Future Relationship) Act 2020.

The Trade and Cooperation Agreement is largely focused on trade and
covers a range of issues relating to importing/exporting goods, transport
and fisheries, which includes ‘level playing field’ provisions on labour

and social standards and the climate and environment. The Commission
and the Equality Commission for NI welcome the level playing field
commitment in relation to labour and social protection in the Trade and
Cooperation Agreement, however it is weakened by a caveat to the
effect that the diminution must not impact upon trade or investment,

164  Alison Harvey, ‘Human Trafficking and Article 2 of the Ireland/NI Protocol” (NIHRC, 2022).
165  Tamara Hervey, ‘Brexit, Health and Its Potential Impact on Article 2 of the Ireland/NI Protocol’ (NIHRC 2022).
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which may be difficult to demonstrate. Both Commissions advise that the
development of domestic policy in this field must take account of Protocol
Article 2, as well as the Trade and Cooperation Agreement.

It is critical to ensure that measures are taken, including information-
sharing by the relevant joint bodies to avoid, for example, changes to
employment law which are compatible with the Trade and Cooperation
Agreement but could breach Protocol Article 2. Such rights are central to
the work of the TCA Trade Specialised Committee on Level Playing Field
for Open and Fair Competition and Sustainable Development, but are also
relevant to the UK-EU Specialised Committee on the Protocol under the
Withdrawal Agreement. Importantly, policy and legislative developments
in the UK or the EU, which engage human rights and equality
commitments under either treaty, will need to be shared at an early stage
with the Commissions and all relevant stakeholders and bodies. This is
critical to enable Protocol Article 2 and the Dedicated Mechanism to
function effectively.

In addition, the Trade and Cooperation Agreement sets out agreed
standards on law enforcement and judicial cooperation in criminal
matters including the exchange of biometric and vehicle registration
data, passenger data and exchange of criminal record information. The
Agreement further sets out a framework for cooperation on health
security and cyber security.

The Trade and Cooperation Agreement also creates a number of
mechanisms for civil society engagement, including Domestic Advisory
Groups'® and a Civil Society Forum.®” In 2021, the Commission and the
Equality Commission for NI submitted evidence to the European Scrutiny
Committee inquiry on the institutional framework of the UK-EU Trade and
Cooperation Agreement and its impact on the operation of the Protocol.'®

Recommendations

The Commission recommends that the NI Office ensures there is
adequate and sustained resourcing of the Commission, and the
Equality Commission for NI, to fulfil their responsibilities as the
dedicated mechanism framework.

The Commission recommends that, further to the UK Government’s
commitment in Protocol Article 2(2) to facilitate the related work of
the Commission, and the Equality Commission for NI, in upholding
human rights and equality standards, there is sustained and adequate
funding of the Commissions generally.

The Commission recommends that the UK Government ensures that
there are no changes to how the Protocol is implemented in domestic
law that would result in a weakening of either the Protocol Article 2
commitment or rights, safeguards and oversight mechanisms relating
to this commitment.

166  Article 13, UK-EU Trade and Co-operation Agreement 2021.
167  Article 14, UK-EU Trade and Co-operation Agreement 2021.

168 NI Human Rights Commission and Equality Commission for NI, ‘Response to Call for Evidence by the European Scrutiny
Committee on the institutional framework of the UK-EU Trade and Co-operation Agreement’ (NIHRC and ECNI, 2021).
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The Commission recommends that the Foreign, Commonwealth and
Development Office brings forward amendments to the NI Protocol
Bill to address the incomplete protection of the human rights and
equality aspects of the Protocol, particularly in Clauses 20, 15 and 13,
to ensure that interpretation and enforceability of Protocol Article 2
are not weakened.

The Commission advises the UK Government and NI Executive to
embed effective consideration of Protocol Article 2 obligations at all
stages of policy and legislative development to ensure there is no
diminution to the rights and safeguards which fall within its scope and
that NI law keeps pace with any enhancements made by the EU to the
Annex 1 Equality Directives.

The Commission recommends that the NI Executive, in particular

the Executive Office, Department for Communities, Department for
Education and Department for the Economy, ensure that NI law keeps
pace with any changes to the Annex 1 Equality Directives, including
relevant CJEU case law, which enhance protections.

The Commission recommends that the NI Executive in its Programme
for Government Outcomes Framework makes its support clear for
the commitment to act in accordance with its Protocol Article 2
obligations and to keep pace with any enhancements made by the EU
to the Annex 1 Directives.

The Commission recommends that the UK Government and NI
Executive ensure that Explanatory Memoranda on draft UK and NI
legislative proposals that are likely to engage Protocol Article 2 set
out what consideration has been given to ensuring conformity with
Protocol Article 2.

The Commission recommends that the Executive Office works 