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Response to the DHSSPS ‘Review of Minimum Standards for Nursing Homes’

List of Recommendations 

The Commission advises that the current review should be taken as an opportunity to implement Recommendation 3 of the investigation report ‘In Defence of Dignity,’ which states that ‘The Nursing Home Standards should integrate human rights standards so that: 

· Nursing homes are provided with guidance on how to apply human rights standards to everyday care; and

· RQIA inspections are grounded within a clear human rights framework’
 (para 7).  
The Commission recommends that the DHSSPS undertake consistent and ongoing arrangements to engage with, and reflect the views of, stakeholders, including residents, family, carers, nursing home providers and staff, in the development, implementation, and monitoring of the final Nursing Homes Minimum Standards(para 11).

The Commission recommends that revision of the Minimum Standards for Nursing Homes adopts a human rights based approach based on the full range of relevant international human rights standards applicable to older people in nursing homes.  It is the Commission’s view that without this the process of reviewing the Minimum Standards has not been comprehensively underpinned by a ‘rights-based approach’ as claimed on page 5 of the consultation document (para 14).

The Commission advises that adequate resourcing is essential to ensure that the Minimum Standards are effective in practice; it further recommends that adopting a human rights based approach would assist the DHSSPS in assessing how the Minimum Standards should be resourced and how further progressive improvements beyond the minimum standards can be resourced over a reasonable period of time (para 18).  

The Commission recommends that the DHSSPS appraise the standards to ensure that in drafting the criteria those responsible for implementation are appropriately identified; and that there is clear commitment by the DHSSPS and nursing home providers, including through the provision of appropriate numbers and training, to facilitate staff to provide care in a manner that respects residents’ human rights and complies with the Minimum Standards (para 20).
The Commission recommends the Minimum Standards are appraised to ensure supported decision-making is maximized throughout; it also advises that the DHSSPS makes explicit how it will assess and review the Standards in the future event of the draft Mental Capacity Bill (NI) becoming law (para 22).

The Commission recommends that the insertion of a new standard 18 on the use of restraint and restrictive practices is appraised against relevant provisions within the draft Mental Capacity Bill (NI) and that, if retained, mechanisms are in place to carry out a review in the future event of the draft Bill becoming law (para 25). 

The Commission’s view is that this statement does not acknowledge the right to be free from inhuman and degrading treatment is absolute and not subject to the test of reasonableness.  Furthermore, there is no reference to the necessity of consulting with and involving the resident in the decision making process.
  This statement carries a risk that those operating to it could take decisions potentially resulting in a human rights violation. The Commission recommends that this statement as drafted be removed (para 28).

The Commission recommends that the value on ‘privacy’ could be re-drafted to reflect the more positive aspects of the right to private life. (para 31)
The Commission recommends that to ensure the Agreement operates as an effective accountability mechanism, greater detail on the extent of the obligation placed on nursing homes is provided, making clear, for example, that it should be translated into language appropriate for the resident; or a copy in braille available if required.  Furthermore, the Standards should set out measures a nursing home should take to explain the content of an Individual Agreement to ensure it is accessible to all persons. (para 39)
The Commission recommends that human rights are reflected as an overarching standard or principle and, a human rights based approach be applied setting out the relevant international human rights on which development of the Minimum Standards should be premised. (para 41)
As human rights require special attention to the needs of particular groups, the Commission further advises that the criterion in standard 5 on supporting the needs of LGBT older people, the rights of black and minority ethnic residents and disabled people in nursing homes are retained.  A standard on ‘Particular Groups’ could helpfully achieve this. Importantly, it should be clear that any reference to particular groups is not exhaustive. (para 42) 
The Commission advises that, in line with residents’ personal autonomy protected by the right to private life (ECHR, Article 8),
 criterion 1 of standard 7 is redrafted to make clear that residents are supported as far as possible to make choices about their care.  Any suggestion that the nursing home should always make such decisions should be removed. (para 43)
The Commission advises that in line with the comments of the Special Rapporteur on the Right to Health the criteria in Standard 7 should include empowering residents to participate, which entails ensuring residents know and understand their human rights. The Commission also refers to the Scottish Care Commission guidance to helping care service providers to actively involve people who use their services, and to its recommendation that all care providers should have a ‘participation or involvement strategy’.
 (para 46) 
To avoid any confusion arising, the Commission recommends the removal of references to restraint from this standard and inclusion, as appropriate, within a standard on restraint. (para 48)
The Commission recommends a requirement to ensure accountability mechanisms within nursing homes are accessible, transparent and effective, including for staff who should be facilitated to work in an environment in which concerns can be openly raised. (para 50)
The Commission recommends that these gaps are addressed. (para 53)
The Commission advises this should acknowledge that a resident with dementia may have fluctuating capacity and that may require more diverse supports to enable them to exercise their capacity in line with Article 12 of UNCRPD. (para 54)
The Commission advises that it is important to reflect on emerging case law on ‘DNR’ instructions and the right to private life (Court of Appeal in R on the application of David Tracey v Cambridgeshire NHS Foundation Hospital Trust 17 June 2014) and any impact this should have on the drafting of the criteria. (para 55)
The Commission recommends that the statement of purpose and the criteria set out on pages 143-144 should refer to the nursing home provider’s human rights obligations to ensure appropriate accountability. (para 56)
The Commission recommends that Standard 36 includes a statement on the importance of fulfilling the right to participation part of good governance and how participation by residents, family members and stakeholders in nursing home governance can be achieved and improved. (para 58)
The Commission recommends that the DHSSPS addresses how human rights training and education for staff can be encompassed within the Minimum Standards. (para 61) 
Introduction

1. The Northern Ireland Human Rights Commission (NIHRC or Commission) pursuant to Section 69(1) of the Northern Ireland Act 1998 reviews the adequacy and effectiveness of law and practice relating to the protection of Human Rights. In accordance with this function the following statutory advice is submitted to the Department of Health, Social Services and Public Safety (the DHSSPS) on the consultation ‘Review of Minimum Standards for Nursing Homes’ (the Minimum Standards).
2. The Commission bases its advice on the full range of internationally accepted human rights standards, including the European Convention on Human Rights as incorporated by the Human Rights Act 1998 and the treaty obligations of the Council of Europe (CoE) and United Nations (UN) systems. The relevant international treaties in this context include,

· The United Nations Convention on the Rights of Persons with Disabilities, 2009 (UNCRPD) [UK ratification 2009];
· The International Covenant on Civil and Political Rights, 1966 (ICCPR) [UK ratification 1976];
· The International Covenant on Economic, Social and Cultural Rights, 1966 (ICESCR) [UK ratification 1976];
· The United Nations Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) [UK ratification 1988];
· The CoE European Convention on Human Rights, 1950 (ECHR) as incorporated into domestic law by the Human Rights Act 1998 [UK ratification 1951]; 
· The CoE European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, 1987 (CPT) [UK ratification 1988];
· The CoE European Social Charter, 1961 (ESC) [UK ratification 1962];
· The CoE Charter of Fundamental Rights of the European Union, 2009 (The Charter of Fundamental Rights) [UK ratification 1976].
3. The Northern Ireland Executive (NI Executive) is subject to the obligations contained within these international treaties by virtue of the United Kingdom Government’s ratification. In addition, the Northern Ireland Act 1998, section 26 (1) provides that if the Secretary of State considers that any action proposed to be taken by a Minister or Northern Ireland department would be incompatible with any international obligations (s)he may by order direct that the proposed action shall not be taken.
4. The Commission further recalls that the Northern Ireland Act 1998, section 24(1) states that ‘a Minister or Northern Ireland department has no power to make, confirm or approve any subordinate legislation, or to do any act, so far as the legislation or act – (a) is incompatible with any of the Convention rights’.

5. In addition to these treaty standards there exists a body of ‘soft law’ developed by the human rights bodies of the UN and CoE. These declarations and principles are non-binding but provide further guidance in respect of specific areas. The relevant standards in this context are,

· the United Nations Principles for Older Persons, 1991;
· the United Nations Principles for the Protection of Persons with Mental Illness and the Improvement of Mental Health Care, 1991;
· the Madrid International Plan of Action on Ageing, 2002;
· Council of Europe Recommendation (2004)10 concerning the protection of the human rights and dignity of persons with mental disorder, 2005.
General Points

The broader context
The Commission welcomes the opportunity to provide its advice on the ‘Review of Minimum Standards for Nursing Homes’ and acknowledges consideration by the DHSSPS of some initial comments made on a pre-consultation draft.  The Commission acknowledges the commitment of the Department to ensuring robust Minimum Standards are in place. The revision of the Standards is a progressive development, if properly implemented with adequate human resources to allow for robust monitoring, the standards can be a useful tool to ensure the quality of care does not fall below the minimum standard. Furthermore the Standards can provide a useful starting point for service providers who wish to enhance the quality of care they offer. 
6. The Commission investigation report ‘In Defence of Dignity’ sets out applicable human rights standards for older people in nursing homes and makes recommendations to improve implementation in both law and practice.  
7. The Commission advises that the current review should be taken as an opportunity to fully implement Recommendation 3 of the investigation report ‘In Defence of Dignity,’ which states that ‘The Nursing Home Standards should integrate human rights standards so that: 

· Nursing homes are provided with guidance on how to apply human rights standards to everyday care; and

· RQIA inspections are grounded within a clear human rights framework’
 .
8. It is important to acknowledge that a number of the proposed standards and criteria appear to relate to, and therefore, may do much to address some of the concerns raised in ‘In Defence of Dignity. ’ For example, participants in the call for evidence during ‘In Defence of Dignity’ typically reported: “[…] a sense that interaction with residents revolved around ‘getting things done.”
  Notably, this was also a common perception reported by residents involved in Age NI’s recent engagement on the Minimum Standards.
  The focus on page 24 of the Minimum Standards on the quality of relationships built between residents and staff and new Standard 9 on Daily Life, which requires residents are given opportunities for as full an experience of a supportive, homely environment as possible, are therefore in principle welcome.  
9. Recalling the findings in ‘In Defence of Dignity,’ the Commission also welcomes: 
the inclusion of continence promotion and management (in Standard 6 on Privacy, dignity and personal care);
recognition of activity and meaningful engagement with residents as an integral part of the care process (in Standard 11 on Activities and Events);
the statement that regular reviews of medication are essential on page 72 under ‘Quality of care’;
the requirement to promote resident’s health and wellbeing (in Standard 21), introducing a much broader view of health than existed in the previous standards, which were focused on systems for management of medicine.
Human rights as a normative framework

10. To integrate human rights standards as recommended in ‘In Defence of Dignity’, revision of the Minimum Standards should adopt a ‘human rights based approach.’  This requires that human rights norms and principles are integrated at all stages of design, implementation, monitoring and evaluation.  Core to such an approach is participation by the public and stakeholders in decision-making processes.  The approach taken by the DHSSPS in seeking the views of residents and other stakeholders has therefore been particularly important. 

11. The Commission recommends that the DHSSPS undertake consistent and ongoing arrangements to engage with, and reflect the views of, stakeholders, including residents, family, carers, nursing home providers and staff, in the development, implementation, and monitoring of the final Nursing Homes Minimum Standards.
12. The statement on page 9 that “[t]hese standards are underpinned by the Human Rights Act and the European Convention on Human Rights,” as well as the explicit reference to section 145 of the Health and Social Care Act is welcome.  But it is disappointing that, except for a reference to the United Nations Principles for Older Persons, there is no mention of the other international human rights instruments (as referenced in paragraph 2 and 5 above) applicable to older people in nursing homes. 
13. In addition to the HRA 1998, many international standards are central to how law and policy relating to nursing homes should be developed.  In Northern Ireland, health and social care is a devolved matter and responsibility for implementing these human rights obligations in nursing homes rests directly with the NI Executive, relevant Departments and arms-length bodies.  In the context of nursing homes the DHSSPS is responsible for ensuring that international human rights standards are integral to the development and implementation of the Minimum Standards.
14. The Commission recommends that revision of the Minimum Standards for Nursing Homes adopts a human rights based approach based on the full range of relevant international human rights standards applicable to older people in nursing homes.  It is the Commission’s view that without this the process of reviewing the Minimum Standards has not been comprehensively underpinned by a ‘rights-based approach’ as claimed on page 5 of the consultation document. Further it is advised that the human rights framework, inter alia, augments the Standards in achieving quality care and improved outcomes for residents in nursing homes.
Resourcing

15. Question 4 of the consultation response questionnaire asks if 
any of the standards will have significant costs associated with compliance.  Laws and standards intended to implement human rights domestically must be effective in practice.  Integral to this is adequate resourcing.  This is an important matter to be assessed by the DHSSPS in co-operation with nursing home providers, residents and other stakeholders.  
16. Addressing questions about resourcing are integral to a human rights based approach. For example, in relation to economic, social and cultural rights (ESC rights), minimum core obligations that must be immediately met are distinguished from those to be realized progressively to the maximum of States’ available resources.
  On this approach, the DHSSPS, in consultation with stakeholders, should ascertain standards and criteria intended to implement ESC rights, which of those must be couched in terms of immediate effect, and those that can be progressively improved to the maximum of available resources.  
17. By way of example, on ‘activities’, it may not always be possible to ensure each resident can access and participate in any organised activity that he or she would prefer.  But a criterion could require nursing home providers to evidence how they are progressively expanding the activities that are offered.
18. The Commission advises that adequate resourcing is essential to ensure that the Minimum Standards are effective in practice; it further recommends that adopting a human rights based approach would assist the DHSSPS in assessing how the Minimum Standards should be resourced and how further progressive improvements beyond the minimum standards can be resourced over a reasonable period of time.  
Responsibility for implementation
19. The DHSSPS is responsible for implementing international human rights obligations relating to older people in nursing homes.  Section 145 of the Health and Social Care Act also establishes how nursing home providers are responsible for implementing residents’ human rights In a number of criteria throughout the Minimum Standards, it is suggested staff are responsible for implementation.  For example, on page 26 it is states “staff demonstrate that they understand the rights of residents and how to enforce these rights” but there is no reference to the duty upon the DHSSPS and nursing home providers to ensure mechanisms are in place that facilitates staff to do this.  It is important that the Minimum Standards clearly state the duty upon the DHSSPS and nursing home providers to ensure mechanisms are in place to enable staff to undertake their work in compliance with human rights. 
20. The Commission recommends that the DHSSPS appraise the standards to ensure that in drafting the criteria those responsible for implementation are appropriately identified; and that there is clear commitment by the DHSSPS and nursing home providers, including through the provision of appropriate numbers and training, to facilitate staff to provide care in a manner that respects residents’ human rights and complies with the Minimum Standards.
The Draft Mental Capacity Bill (NI)
21. Proposals within the Mental Capacity (NI) Bill will undoubtedly impact on a number of standards and criteria proposed within the revised Minimum Standards, in particular, those relating to legal capacity and ‘best interests’ decision-making. While retaining the ‘best interests’ principle, the intention of the Mental Capacity (NI) Bill, as set out in the DHSSPS consultation document, is “[…] to place greater emphasis on the need to support people to exercise their capacity to make decisions where they can.”
  The Commission has acknowledged that supported decision-making is an emerging area of law, which makes the tasks of Departments in ensuring compliance, including with the UNCRPD, Article 12, complex.
 The Commission refers the Department to its response to the consultation on a draft Mental Capacity (NI) Bill.
 It is not apparent if the revised Minimum Standards and criteria therein have been appraised to ensure supported decision making is maximised.  Nor is it apparent how the DHSSPS will assess and keep under review the impact of the draft Mental Capacity Bill (NI) on the revised Standards.
22. The Commission recommends the Minimum Standards are appraised to ensure supported decision-making is maximized throughout; it also advises that the DHSSPS makes explicit how it will assess and review the Standards in the future event of the draft Mental Capacity Bill (NI) becoming law.
A standard on restraint
23. The Commission recommended in ‘In Defence of Dignity’ a statutory definition of restraint drawing on international human rights standards (recommendation 7)
 and the development of formal guidance on restraint by the NI Executive, again drawing on international human rights standards, in particular, the standards of the Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment.  It was also recommended that this be reflected as a standalone ‘standard’ on restraint in the Nursing Homes Minimum Standards (recommendation 8).
24. The Commission acknowledges the proposed new standard 18 on ‘the use of restraint and/or restrictive practices,’ which seeks to introduce a standalone standard on restraint. The Commission welcomes specific guidance regarding the use of restraint in Nursing Homes. The Commission notes that development will predate the implementation of the statutory definition of restraint and the safeguards proposed in the draft Mental Capacity Bill (NI). Other provisions within the draft Mental Capacity Bill (NI) will also likely have an impact on the content of a standard on restraint, including the proposed ‘additional safeguards for serious interventions’ and the safeguards where restraint amounts to a deprivation of liberty (chapter 2 and chapter 4 of the draft Bill respectively).
25. The Commission welcomes the insertion of new standard 18 on the use of restraint and restrictive practices and advises that its content (i) is informed by a human rights based approach and (ii) is both used to inform, and appraised against, the relevant provisions within the Mental Capacity Bill (NI) and any associated guidance.
‘How to use the standards’
26. The Commission notes the statement on page 6 that “[…] there will often be decisions made according to the risk assessment and Care Plan for each resident and as long as these are reasonable, documented and, more importantly, explained to and understood by the resident and their family or carers, such decisions will not be seen as an infringement of the standards.”
27. ‘Reasonableness’ is often subjective and whether or not a decision can be deemed ‘reasonable’ will depend on the particular circumstances of an individual case.  Crucially, some decisions cannot be subject to a ‘reasonableness’ test.  Decisions that have the consequence of impinging on a persons right to be free from inhuman and degrading treatment
28. The Commission’s view is that this statement does not acknowledge the right to be free from inhuman and degrading treatment is absolute and not subject to the test of reasonableness.  Furthermore, there is no reference to the necessity of consulting with and involving the resident in the decision making process.
  This statement carries a risk that those operating to it could take decisions potentially resulting in a human rights violation. The Commission recommends that this statement as drafted be removed.

‘Values and Principles’
29. It is notable that the value ‘Privacy’ is written only in the negative, for example, “people have the right to be left alone, undisturbed and free from unnecessary intrusion […].” As highlighted in ‘In Defence of Dignity,’ the right to private life is broader than this, entailing, for example, protections relating to a person’s physical and psychological integrity,
 aspects of a person’s personal identity,
 and relationships and social interactions with others.
 

30. The Commission recommends that the value on ‘privacy’ could be re-drafted to reflect the more positive aspects of the right to private life.

The Standards and Criterion
34. The Special Rapporteur on the Right to Health has emphasized the importance of a number of fundamental principles which underpin the right to health. 

35. The Special Rapporteur on the right to health has stated:

“Participation is an integral feature of the right to health. It extends to the active and informed participation of individuals and communities in decision-making that affects them, including decisions that relate to health, such as those that impact upon the skills drain. In other words, the right to health not only attaches importance to achieving health-related objectives, but also to the processes by which they are achieved.”

36. The Special Rapporteur has also recognized the centrality of the principle of accountability in the health context: 

"Rights imply duties, and duties demand accountability. Accountability is one of the most important features of human rights - and also one of the least understood. Although human rights demand accountability this does not mean that every health worker or specialized agency becomes a human rights enforcer. Accountability includes the monitoring of conduct, performance and outcomes. In the context of a health system, there must be accessible, transparent and effective mechanisms of accountability to understand how those with responsibilities towards the health system have discharged their duties.”

37. The comments of the Special Rapporteur have further informed the Commission’s analysis of the Standards and Criterion. 

Standard 2: Individual Agreement

38. The Commission notes the requirement to provide an individual written agreement that sets out the terms of residency, and that this agreement is available “in a format and language suitable for the resident”. 
39. The Commission recommends that to ensure the Agreement operates as an effective accountability mechanism, greater detail on the extent of the obligation placed on nursing homes is provided, making clear, for example, that it should be translated into language appropriate for the resident; or a copy in braille available if required.  Furthermore, the Standards should set out measures a nursing home should take to explain the content of an Individual Agreement to ensure it is accessible to all persons. 
Standard 5: Human and Individual Rights
40. As indicated in its initial comments, an individual standard on human rights, as proposed by new standard 5 ‘Individual and Human Rights,’ risks conveying a message that human rights can be isolated within a distinct set of criterion when, in fact, human rights should be integral to each standard’s development.  It is also not apparent why certain human rights have been referred to here and others, such as the right to be free from inhuman and degrading treatment, the right to dignity, which are as important have not. 
41. The Commission recommends that human rights are reflected as an overarching standard or principle and, a human rights based approach be applied setting out the relevant international human rights on which development of the Minimum Standards should be premised. 
42. As human rights require special attention to the needs of particular groups, the Commission further advises that the criterion in standard 5 on supporting the needs of LGBT older people, the rights of black and minority ethnic residents and disabled people in nursing homes are retained.  A standard on ‘Particular Groups’ could helpfully achieve this. Importantly, it should be clear that any reference to particular groups is not exhaustive. 
Standard 7: Participation
43. Criterion 1 states “residents’ views, wishes and feelings are frequently and regularly sought and acted upon when making decisions about their care and the running of the home.” The Commission welcomes participative decision making processes relating to the overall running of the Nursing Home. However the Commission notes that this sentence does not make a distinction between decisions relating to the care of the individual, where personal autonomy should be presumed, and the running of the home generally, where a balance is required. 

44. The Commission advises that, in line with residents’ personal autonomy protected by the right to private life (ECHR, Article 8),
 criterion 1 of standard 7 is redrafted to make clear that residents are supported as far as possible to make choices about their care.  Any suggestion that the nursing home should always make such decisions should be removed.

45. There is no reference in Standard 7 to the importance of empowering residents to participate, which should include a provision to ensure residents know and understand their human rights. 

46. The Commission advises that in line with the comments of the Special Rapporteur on the Right to Health the criteria in Standard 7 should include empowering residents to participate, which entails ensuring residents know and understand their human rights. The Commission also refers to the Scottish Care Commission guidance to helping care service providers to actively involve people who use their services, and to its recommendation that all care providers should have a ‘participation or involvement strategy’.

Standard 12: Meals and mealtimes
47. Criterion 13 of standard 12 requires that “residents are not restrained or restricted by trays or tables at mealtimes and are able to move freely after they have finished their meal.”  In ‘In Defence of Dignity’ raised the use of a table to restrict movement due to risk of falls as a concern.
  However, this criterion has the potential to cause confusion.  It suggests that some form of restriction or restraint, other than by use of a tray or table, may be permissible while a resident is eating.  Importantly, a person may inevitably be restricted by a table during mealtimes in circumstances where he or she chooses to have a tray or table in front of them to facilitate eating their meal.  
48. To avoid any confusion arising, the Commission recommends the removal of references to restraint from this standard and inclusion, as appropriate, within a standard on restraint.    
Standard 13: Safeguarding
49. This standard refers to staff developing a positive relationship with residents and generating a culture of openness. But there is no reference to nursing home providers developing a culture of openness in which staff are encouraged to report concerns.
50. The commission recommends a requirement to ensure accountability mechanisms within nursing homes are accessible, transparent and effective, including for staff who should be facilitated to work in an environment in which concerns can be openly raised.
Standard 18: Restraint
51. Notwithstanding its general advice regarding a standard on restraint at paragraphs 18 and 19 above, the Commission notes a number of gaps in the criteria including that: there is no reference to the importance of staff training on non-physical as opposed to only physical interventions; that chemical restraint is not included in the meaning of “restraint and / or restrictive practices” outlined at footnote 17; while there is a reference to ‘last resort’ in criterion 1, it is not referenced in criterion 7; that there is no reference to the importance of regular review where a measure of restraint is assessed as necessary; although criterion 2 requires policies and guidance on the use of restraint and restrictive practices to reflect residents’ needs, it does not require these to reflect residents’ human rights.
52. In his 2013 report the Special Rapporteur on Torture outlines certain forms of abuses in health-care settings that may cross a threshold of mistreatment that is tantamount to torture or cruel, inhuman or degrading treatment or punishment.
 In his report the Rapporteur specifically reformed to the prolonged use of restraints.

53. The Commission recommends that these gaps are addressed.

Standard 25: Approach to Care for Residents with Dementia
On standard 25:

54. The Commission advises this should acknowledge that a resident with dementia may have fluctuating capacity and that may require more diverse supports to enable them to exercise their capacity in line with Article 12 of UNCRPD.

Standard 34: Resuscitation
On standard 34:

55. The Commission advises that it is important to reflect on emerging case law on ‘DNR’ instructions and the right to private life (Court of Appeal in R on the application of David Tracey v Cambridgeshire NHS Foundation Hospital Trust 17 June 2014) and any impact this should have on the drafting of the criteria.

Standard 35: Ethos and statement of purpose
On standard 35:

56. The Commission recommends that the statement of purpose and the criteria set out on pages 143-144 should refer to the nursing home provider’s human rights obligations to ensure appropriate accountability.
Standard 36: Governance 
57. Referring to the governance practices of States, the Commission on Human Rights recognises that “good governance practices necessarily vary according to the particular circumstances and needs of different societies […]” but that participation is a foundational part.
  The Commission notes that there is no reference to participatory governance within standard 36 and it is therefore not clear how residents, family members and other stakeholders will be involved in the governance processes of the nursing home. 
58. The Commission recommends that Standard 36 includes a statement on the importance of fulfilling the right to participation part of good governance and how participation by residents, family members and stakeholders in nursing home governance can be achieved and improved.

Standard 40: recruitment and training
59. Despite references within the Minimum Standards to staff understanding residents’ human rights, there is no acknowledgement of the importance of human rights training and education for staff. Further inclusion of human rights training on matters such as good governance will result in better outcomes. 
60. The Special Rapporteur on Health has stated:

"Human rights education is an essential starting point for equipping health professionals with the knowledge and tools to empower them to promote and protect human rights. As well as enabling them to defend the rights of their patients, human rights education also has an important role to play in assisting health professionals defend their own human rights."

61. The Commission recommends that the DHSSPS addresses how human rights training and education for staff can be encompassed within the Minimum Standards. 
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